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Ontario 
Law  Reform 
Commission 


The  Honourable  R.  Roy  McMurtry,  O-C, 
Attorney  General  for  Ontario 

Dear  Mr.  Attorney: 


On  June  5, 1980,  you  referred  the  subject  of  witnesses  before  legislative  commit- 
tees to  the  Ontario  Law  Reform  Commission.  Pursuant  to  section  2(  1  )(d)  of  the  Ontario 
Law  Reform  Commission  Act,  we  commenced  a  study  of  the  law  concerning  the 
rights  and  obligations  of  committee  witnesses  and  the  powers  and  privileges  of  the 
Legislative  Assembly  and  its  committees,  insofar  as  such  powers  and  privileges  relate 
to  the  status  of  committee  witnesses. 

The  Commission  has  now  completed  its  consideration  of  the  topic  and,  accord- 
ingly, has  the  honour  to  submit  herewith  its  Report  on  Witnesses  Before  Legislative 
Committees. 


Vll 


CHAPTER  1 


INTRODUCTION  AND 
BACKGROUND 


1.      GENERAL  INTRODUCTION 

On  June  5,  1980,  the  Attorney  General,  the  Honourable  R.  Roy 
McMurtry,  Q.C.,  referred  the  subject  of  witnesses  before  legislative  com- 
mittees to  the  Ontario  Law  Reform  Commission,  and  requested  the  Com- 
mission to  conduct  a  thorough  review  of  the  subject.  The  Reference  was  a 
response  to  a  specific  recommendation  made  by  the  Standing  Procedural 
Affairs  Committee  of  the  Ontario  Legislative  Assembly  and  contained  in 
the  Committee's  Report  on  Witnesses  Before  Committees.^  The  Commit- 
tee Report,  which  studied  the  "privileges  and  protections  for  witnesses 
appearing  before  legislative  committees",^  was  itself  prompted  by  a  refer- 
ence from  the  Legislative  Assembly  charging  the  Committee  with  this  task. 
The  Committee  was  asked  to  bear  in  mind  a  yet  earlier  recommendation  of 
the  Ontario  Commission  on  the  Legislature  that  the  Standing  Orders  of  the 
House  spell  out  in  greater  detail  provisions  governing  the  examination  of 
witnesses  before  legislative  committees.^ 


'  Province  of  Ontario,  Legislative  Assembly,  Standing  Procedural  Affairs  Committee, 
Report  on  Witnesses  Before  Committees  (Fourth  Session,  31st  Parliament,  29  Eliz.  II, 
1980),  hereinafter  referred  to  as  the  "Committee  Report".  This  Report  was  not  debated 
and  remained  on  the  Order  Paper  at  the  dissolution  of  the  31st  Legislature. 

-  Committee  Report,  ibid.,  letter  of  transmittal.  The  Report  did  not  differentiate  between 
committees  and  subcommittees  (which  may  be  established  pursuant  to  Standing  Order 
92  of  the  Legislative  Assembly  of  Ontario).  In  our  Report,  we  shall  refer  only  to  commit- 
tees, but  our  observations,  conclusions  and  recommendations  apply,  with  necessary 
modifications,  equally  to  subcommittees. 

At  this  early  juncture  we  also  wish  to  make  mention  of  the  meaning  of  the  term 
"privileges"  insofar  as  it  is  used  in  the  Committee  Report  in  relation  to  the  rights  of 
witnesses  before  legislative  committees.  As  we  shall  see  later  in  this  Report,  and  particu- 
larly in  section  4(e)  of  Chapter  3,  the  phrase  "privileges  of  witnesses"  is  technically 
inaccurate,  at  least  as  it  relates,  for  example,  to  the  prohibition  against  the  use  of  a 
witness's  evidence  at  a  subsequent  judicial  proceeding.  The  privilege,  which  of  course 
does  serve  to  protect  witnesses  in  this  regard,  belongs  exclusively  to  the  Legislative 
Assembly  and,  accordingly,  may  be  waived  by  the  Assembly  at  its  sole  discretion. 

^  Province  of  Ontario,  Commission  on  the  Legislature,  Fourth  Report  (September  1973), 
at  73.  See,  also,  the  Second  Interim  Report  of  the  Ontario  Commission  on  the  Legisla- 
ture (June  1976). 
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The  Report  on  Witnesses  Before  Committees  reflected  "certain  basic 
principles"  to  which  the  Standing  Procedural  Affairs  Committee  sub- 
scribed, but  did  not  propose  many  specific  changes  either  to  the  Legislative 
Assembly  Acf^  or  to  the  Standing  Orders  of  the  Legislative  Assembly. 
Rather,  the  guidance  of  the  Ontario  Law  Reform  Commission  was  sought, 
particularly  in  relation  to  certain  questions  that  the  Committee  suggested 
should  form  the  focus  of,  but  should  not  limit,  the  Commission  s  inquiry. 
These  questions  were  as  follows:'' 

1 )  Do  witnesses  before  committees  have  different  rights,  privileges  and  obli- 
gations according  to  whether  they 

(a)  appeared  of  their  own  volition,  (for  example,  in  response  to  an 
advertisement) 

(b)  appeared  at  the  request  of  the  committee 

(c)  were  summoned  to  appear  by  Speaker's  warrant 

2)  If  no  distinction  currently  exists  between  types  of  witnesses,  what  would 
be  the  implications  of  creating,  by  legislation,  distinctions  in  the  privi- 
leges accorded  different  types  of  witnesses? 

3)  Does  Section  37  of  The  Legislative  Assembly  Act  apply  to  witnesses? 
Could  this  section  be  made  to  apply  to  witnesses? 

4)  Does  a  committee  have  an  obligation  to  inform  a  witness  of  all  the  duties, 
privileges  and  possible  penalties  which  currently  exist  for  witnesses? 

5)  (a)     Do  public  servants  enjoy  a  different  status  as  committee  witnesses 

from  other  citizens? 

(b)     Is  there  a  conflict  between  the  provisions  of  The  Legislative  Assem- 
bly Act  relating  to  witnesses  and  the  oath  sworn  by  public  servants? 

6)  What  is  the  legal  status  of  the  oath  administered  to  witnesses  under 
section  58  of  1  he  Legislative  Assembly  Act'! 

7)  Should  the  right  of  witnesses  to  counsel  be  recognized  in  The  Legislative 
Assembly  Act'! 

8)  Under  what  circumstances  may  the  testimony  of  a  committee  witness  be 
used  in  a  civil  proceeding  or  a  criminal  proceeding? 

9)  In  what  ways  should  The  Legislative  Assembly  Act  be  amended  to  clarify 
the  privileges  and  obligations  of  witnesses? 

10)  What  would  be  the  implications  of  committees  extending  privilege  only 
to  witnesses  who  requested  it? 

11)  What  are  the  constitutional  limits  on  the  privileges  the  Assembly  may 
extend  to  committee  witnesses? 


"^  R.S.O.  1980,  c.  235. 

^  Committee  Report,  supra,  note  1,  Appendix  A. 


In  reviewing  the  subject  of  witnesses  before  legislative  committees,  the 
Commission  has  been  impressed  with  the  paucity  of  relevant  published 
material  in  Canada  and  elsewhere.  However,  we  do  wish  to  acknowledge 
two  Reports,  one  from  Australia  and  one  from  the  United  Kingdom.  In 
1972,  a  Report  was  prepared  for  the  Australian  Parliament  by  the  Com- 
monwealth Attorney  General,  Senator  I.  J.  Greenwood,  Q.C.,  and  the 
Commonwealth  Solicitor  General,  Mr.  R.  J.  Elliott,  O-C,  entitled  Parlia- 
mentary Committees:  Powers  Over  and  Protection  Afforded  to  Witnesses.*^ 
Some  years  later,  in  1978,  there  was  published  a  Report  of  the  United 
Kingdom  House  of  Commons  Select  Committee  on  Procedure,  which  in- 
cluded, as  Appendix  C  thereto,  a  memorandum  by  the  then  Clerk  of  the 
House  of  Commons,  Sir  Richard  Barlas.^ 

It  has  been  said  that,  ''|a]s  with  so  many  Canadian  institutions,  the 
committees  of  the  Ontario  legislature  are  hybrids.  Their  structure  and 
formal  trappings  are  essentially  British,  yet  their  activities  reveal  definite 
American  influences...".^  But,  notwithstanding  that  there  are  several  con- 
stitutional and  other  differences  between  the  nature  and  role  of  legislative 
committees  in  Ontario,  on  the  one  hand,  and  in  Australia  and  the  United 
Kingdom,  on  the  other,  the  two  Reports  mentioned  above  have  been  exceed- 
ingly useful  to  the  Commission.  They  have  helped  to  define  the  precise 
lineaments  of  the  subject  of  witnesses  before  legislative  committees  and  in 
formulating  a  considered  response  to  the  issues  posed  by  the  Ontario  Stand- 
ing Procedural  Affairs  Committee.  A  common  concern  expressed  in  these 
two  documents,  as  well  as  in  the  Committee  Report,"^  was,  generally,  the 
nature  and  extent  of  the  power  of  a  committee  to  summon  witnesses  and  to 
compel  witnesses  to  testify  and  produce  relevant  documents,  and  the  nature 
and  extent  of  the  protection  afforded  to  witnesses.  More  particularly,  con- 
sideration was  given  to  such  matters  as  a  witness's  right  to  refuse  to  answer  a 
question  on  the  ground  that  the  answer  may  tend  to  incriminate  him,  the  use 
of  oral  and  written  evidence  in  subsequent  civil  or  criminal  proceedings,  the 
use  of  in  camera  hearings  to  elicit  confidential  or  sensitive  information,  the 
non-publication  of  all  or  part  of  a  witness's  evidence,  the  invocation  of  the 
doctrine  of  Crown  privilege  as  a  means  of  precluding  oral  testimony  or  the 
production  of  documents,  the  right  to  counsel  by  witnesses  and  the  function 
of  counsel  at  a  committee  hearing,  and  sanctions  against  uncooperative 
witnesses  available  to  committees  and  the  Legislature.  These  and  other 
related  issues  form  the  subject  matter  of  this  Report. 

At  the  outset,  the  Commission  wishes  to  place  its  discussion  of  wit- 
nesses before  legislative  committees  in  some  perspective.   It  must  be 


^Parliament  of  the  Commonwealth  of  AustraMa,  Parhamentary  Paper  No.  168  (1972), 
Parliamentary  Committees:  Powers  Over  and  Protection  Afforded  to  Witnesses,  herein- 
after referred  to  as  the  "Australian  Report". 

^United  Kingdom,  House  of  Commons,  First  Report  From  the  Select  Committee  on 
Procedure  ( 1978).  hereinafter  referred  to  as  the  "United  Kingdom  Report".  Sir  Richard 
Barlas"  memorandum,  hereinafter  referred  to  as  the  "Barlas  memorandum",  was  entitled 
Powers  of  Select  Committees  to  Send  for  Persons.  Papers  and  Records  fPPR)  (1978). 

^  White.  "Committees  in  the  Ontario  Legislature"  (1980),  61  The  Parliamentarian  9,  at  22. 

^  Supra,  note  1. 


strongly  emphasized  that,  in  almost  all  cases,  the  formal  authority  of  legisla- 
tive committees  and,  ultimately,  the  Legislature,  to  compel  the  appearance 
of  witnesses,  to  compel  them  to  answer  questions  and  produce  documents 
and  to  impose  sanctions,  operates  in  the  background,  certainly  as  a  threat 
against  persistent  obstruction  by  a  witness,  but  invoked  only  rarely.  In 
practice,  almost  all  information  that  is  sought  by  a  committee  is  provided 
voluntarily,  although  sometimes  in  camera,  by  Ministers,  civil  servants, 
public  servants  and  private  citizens."*  However,  we  do  wish  to  echo  the 
words  of  the  United  Kingdom  Report  in  respect  of  the  pitfalls  of  excessive  or 
long  term  informality:" 

On  the  debit  side,  powers  which  have  fallen  into  complete  or  partial  disuse  may 
come  to  be  regarded  as  obsolete,  and  informal  practices  and  conventions  may 
come  to  be  regarded  as  binding  limitations.  This  is  a  particular  danger  if, 
when  a  committee  wish  to  use  the  powers  available  to  them,  it  is  evident  both  to 
the  committee  and  to  the  other  parties  involved  that  the  opportunities  for  the 
committee  to  seek  the  support  of  the  House  for  their  decisions  are  severely 
limited  by  procedural,  let  alone  political,  obstacles. 

At  least  in  part  for  this  reason,  the  law  concerning  witnesses  before  legisla- 
tive committees  should  be  set  forth  in  as  clear  and  comprehensive  a  fashion 
as  possible. 

At  the  same  time,  the  Ontario  Law  Reform  Commission  is  cognizant  of 
the  generally  prevailing  spirit  of  cooperation  with  legislative  committees 
evinced  by  all  types  of  witnesses.  We  are  of  the  view  that  such  cooperation 
ought  to  be  encouraged  and  not  impeded  by  an  excessive  emphasis  and 
reliance  on  the  purely  formal,  substantive  — and  rarely  used  — powers  of 
committees  and  of  the  Legislature.  The  work  of  these  forums  is  political,  in 
that  it  bears  directly  and  necessarily  on  the  governance  of  the  Province  in 
the  widest  sense,  and  accordingly  one  must  bear  in  mind  the  role  of  negotia- 
tion and  accommodation  in  the  effective  and  efficient  functioning  of  legisla- 
tive committees. 

For  these  reasons,  we  believe  that  it  is  essential  to  eschew  undue 
rigidity  and,  within  limits,  to  retain  flexibility  in  the  system  governing  the 
operation  of  legislative  committees.'^  As  the  Australian  Report  stated,  "the 
definition  of  procedures  to  protect  witnesses  must  have  in  mind  the  need  to 
achieve  a  balance  between  what  is  necessary  to  achieve  adequate  protec- 
tion for  witnesses  and  what  is  necessary  to  enable  parliamentary  commit- 
tees to  function  effectively".'^  It  will  be  recognized  that  this  balance  must 
be  sought  and  achieved  within  a  political  milieu  in  which  political  consid- 
erations are  paramount.'^  We  do  not  intend  to  suggest  by  this  observation 


"*  See  United  Kingdom  Report,  supra,  note  7,  at  Ixxxix,  para.  7.7.,  and  the  Barlas  memo- 
randum, supra,  note  7,  at  19,  para.  17.  See,  also,  White,  supra,  note  8,  at  14. 

"  United  Kingdom  Report,  supra,  note  7,  at  xc,  para.  7.9. 

'^See,  also,  the  discussion  in  the  United  Kingdom  Report,  ibid. 

'•^  Supra,  note  6,  at  74,  para.  230(iii). 

'■*  See  White,  supra,  note  8.  After  noting  that  party  politics  may  be  less  pronounced  at  a 
committee  hearing  than  in  the  Chamber  itself,  White  stated  (at  22;  footnote  reference 
omitted): 


that  the  protection  of  witnesses  before  legislative  committees  must  some- 
how be  compromised  or  minimized  because  of  the  poHtical  nature  of  the 
forum:  indeed,  it  would  be  a  gross  misconception  of  the  role  of  committees 
to  endorse  such  a  view.  Clearly,  legislative  committee  witnesses  must  be 
accorded  a  fair  hearing  in  all  respects;  for  example,  they  ought  to  receive 
reasonable  notice  of  the  time  and  nature  of  the  proceedings— including 
reasonable  notice  of  the  committee's  terms  of  reference,  which  should  be 
drafted  in  as  precise  and  comprehensive  a  manner  as  possible  — and  ought 
not  to  be  subject  to  irrelevant  or  vexatious  questioning  or  unwarranted 
harassment.  However,  we  do  wish  to  reiterate  that  the  very  purpose  of 
proceedings  by  legislative  committees  is,  and  must  necessarily  be,  political 
in  the  larger  sense;  therefore,  any  recommendations  for  reform  clearly 
must  bear  in  mind  the  fundamental  distinction  between  proceedings  before 
a  court,  in  which  the  determination  of  rights  between  contending  parties  is 
in  issue,  and  proceedings  before  a  legislative  committee,  where,  in  the 
quest  for  information  relevant  to  the  proper  functioning  of  government,  the 
rights  of  individual  witnesses  are  not  directly  or  immediately  put  in  jeop- 
ardy.'^ Accordingly,  the  unique  trappings  of  judicial  proceedings,  and  par- 
ticularly the  strict  rules  of  evidence  to  which  a  court  must  adhere,  may  well 
be  inappropriate  in  proceedings  before  a  legislative  committee.'^  To  con- 
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For  all  this,  however,  the  primal  reality  of  legislative  committees  is  that  they  are 
composed  of  party  politicians  engaged  in  political  work.  What  has  been  styled  the 
'dilemma*  of  such  committees  in  Ottawa  applies  with  equal  force  in  Ontario: 

On  the  one  hand  they  have  been  expected  to  be  non-partisan  and  develop  a 
corporate  identity  of  their  own,  while  on  the  other,  most  of  the  work  has 
been  on  the  Government's  programme,  which  is  a  natural  focus  for  partisan 
controversy. 

The  prominent  fashion  in  which  committees  have  come  to  figure  in  the  plot- 
ting of  party  strategy  is  very  much  the  measure  of  their  greatly  enhanced  impor- 
tance. The  Government,  for  example,  may  be  concerned  to  ensure  that  certain 
issues  or  Bills  are  kept  away  from  a  specific  committee  (or  from  committee  con- 
sideration of  any  kind),  while  the  Opposition  may  be  manoevring  to  bring  particu- 
lar Bills  or  reports  before  a  given  committee,  or  see  that  certain  matters  receive 
high  priority  once  they  are  referred  to  committee. 

See  Australian  Report,  supra,  note  6,  at  75-76,  para.  23()(vii),  dealing  with  the  situation 
"where  the  conduct  and  reputation  of  an  individual  is  not  the  matter  under  inquiry  |  by  a 
legislative  committee |  and  only  arises  incidentally...". 

""  See  Australian  Report,  ibid.,  at  74,  para.  230(iii).  A  rigid  separation  between  legislative 
and  judicial  proceedings  is  not  universal.  For  example,  in  the  American  Congressional 
system,  contempt  of  the  Congress  by  an  uncooperative  legislative  committee  witness 
may  be  punished  either  by  Congress  or  by  the  courts.  In  recent  years,  reliance  has  been 
exclusively  on  the  courts.  See  infra.  Chapter  ^,  section  ."^(bXiv).  However,  there  is  a 
general  recognition  that  court  proceedings  and  legislative  committee  proceedings  can- 
not be  viewed  as  identical.  In  offering  proposals  in  this  regard,  the  following  has  been 
stated: 

It  would  be  useful  to  have  uniform  procedural  rules  for  witnesses  but  they 
should  be  geared  to  a  due  process  for  congressional  committees"  procedure  rather 
than  a  strict  reliance  on  the  body  of  due  process  rules  for  courts  of  law.  Any 
consideration  of  such  procedures  should  take  into  account  some  general  problems 
which  are  unique  to  a  witness  summoned  to  appear  before  a  congressional  com- 
mittee. 

See  Moreland.  "Congressional  Investigations  and  Private  Persons"  (1967).  40  S.  Cal.  L. 
Rev.  1S9.  at  269. 


fuse  the  two  types  of  proceedings  will  only  serve  to  obscure  the  true  nature 
and  purpose  of  committee  proceedings  and  may  potentially  impede  the 
critically  important  functioning  of  legislative  committees. 

2.      THE  ESTABLISHMENT  AND  FUNCTIONS 
OF  LEGISLATIVE  COMMITTEES 

Before  examining  in  some  detail  various  aspects  of  our  subject,  refer- 
ence should  be  made  to  the  establishment  and  functions  of  legislative 
committees.  This  overview  is  necessary  in  order  to  understand  why  witnes- 
ses appear  before  legislative  committees  and  the  role  they  play  in  a  parlia- 
mentary system  of  government. 

The  role  of  committees  must  be  viewed  in  light  of  the  legislative, 
financial  and  representational  functions  of  the  Legislative  Assembly  of 
Ontario.  In  this  connection,  reference  should  be  made  to  what  has  been 
called  the  "classic  statement"  of  the  powers  of  a  Legislature:'^ 

In  the  unlimited  character  of  the  claim  for  information,  which  may  in 
principle  be  made  at  any  time,  there  lies  a  fundamental  parliamentary  right  of 
the  highest  importance;  it  is  a  right  which,  both  constitutionally  and  prac- 
tically is  a  condition  precedent  to  all  efficient  parliamentary  government. 

While,  in  the  discharge  of  legislative,  financial  and  representational  func- 
tions, there  are  circumstances  where  the  committee  mechanism  is  not 
utilized,  there  are  other  circumstances  in  which  that  mechanism  is  of  criti- 
cal importance.'^  For  example,  in  the  legislative  field,  the  Legislature  often 
leaves  for  its  committees  a  consideration  of  the  details  of  proposed  legisla- 
tion that  has  been  discussed  by  the  Legislature  in  terms  of  general  princi- 
ples and  policies;'*^  in  the  financial  field,  committees  consider  the  Esti- 
mates of  expenditures,  pursuant  to  Standing  Orders  45  et  seq.\  and,  in  the 
representational  field,  committees  engage  in  a  scrutiny  of  legislative  poli- 
cies and  day-to-day  government  practices  through  an  examination  of  the 
Annual  Reports  of  ministries,  commissions  and  tribunals  and  by  a  study  of 
special  matters  referred  to  them.  Not  surprisingly,  with  the  constant  in- 
crease in  the  complexity  of  government  and  administration,  the  role  of 


'^  Redlich  and  Ilbert,  Procedure  of  the  House  of  Commons,  Vol.  II  (1908),  at  40,  quoted 
in  Barlas  memorandum,  supra,  note  7,  at  15,  para.  1. 

'^  See  Australian  Report,  supra,  note  6,  at  73,  para.  230(i).  See,  also,  White,  supra,  note  8, 
and  Province  of  Ontario,  Legislative  Assembly,  Standing  Procedural  Affairs  Committee, 
Proposals  for  a  New  Committee  System  (Fourth  Session,  31st  Parliament,  29  Eliz.  II, 
1980)  (hereinafter  referred  to  as  ^'Proposals  for  a  New  Committee  System"),  at  4-6, 
concerning  the  purposes  of  committees. 

With  respect  to  the  importance  of  the  committee  system  in  the  United  States 
Congress,  and  particularly  the  role  of  committees  as  investigative  forums,  see  for  exam- 
ple, Simon,  "Legislative  Immunity:  Congressional  Investigators  Immune  from  Charges 
of  Invasion  of  Privacy"  (1975-76),  28  U.  Fla.  L.  Rev.  843,  at  846-47;  Berger,  "The  Incar- 
nation of  Executive  Privilege"  (1974),  22  U.C.L.A.L.  Rev.  4,  at  25-26;  and  Reinstein  and 
Silverglate,  "Legislative  Privilege  and  the  Separation  of  Powers"  (1973),  86  Harv.  L.  Rev. 
1113,  at  \\4Set  seq. 

'"^  See  Legislative  Assembly  of  Ontario,  Standing  Order  56,  concerning  the  committal  of 
public  bills  to  a  committee. 


legislative  committees  has  grown  substantially.-"  The  relatively  extensive 
and  rapidly  increasing  use  of  legislative  committees  to  conduct  inquiries 
and  scrutinize  government  operations^'  has  sometimes  been  viewed  as  a 
mixed  blessing  by  governments.  One  authority  has  summed  up  this  view  as 
follows  :-- 

Governments  tend  to  harbor  suspicions  of  powerful  and  independently  mind- 
ded  committees  even  when  their  parliamentary  majorities  are  clear  and  se- 
cure. They  do  not  wish  to  have  their  pre-eminence  in  policy  making  usurped 
or  their  legislative  programs  potentially  diluted  by  inconvenient  amendments 
or  to  be  subject  to  embarrassingly  searching  criticism.  They  are  wary  of  insti- 
tutionalized committee  forums  through  which  serving  government  members 
might  acquire  excessively  independent  habits,  or  serving  opposition  members 
acquire  publicity  for  their  anti-government  expositions.  On  the  other  hand,  a 
committee  system  which  has  powers  subject  to  prescribed  limitations  can  be 
advantageous  to  government.  It  can  calm  restless  parliamentarians  who  other- 
wise feel  isolated  and  neglected.  It  can  help  to  obviate  criticisms  that  gov- 
ernments are  arbitrary  and  dictatorial.  If  properly  organized  a  functioning 
committee  system  can  streamline  a  legislative  process  relieving  the  legislature 
of  some  tiresome  and  inefficient  activity.  Also  within  limits  it  can  serve  as  a 


-"  See  Proposals  for  a  New  Committee  System,  supra,  note  18.  In  the  Preface,  it  is  stated  as 
follows  (emphasis  in  original): 

To  an  extent,  however,  this  report  is  premised  on  a  belief  not  found  in  the  Morrow 
reports:  the  realization  that  we  are  rapidly  reaching  the  limits  to  which  committee 
work  can  expand.  In  short,  our  aim  is  improving  the  quality  of  committee  work, 
not  increasing  its  quantity. 

-'  See  Butt,  The  Power  of  Parliament  (1967),  where  he  stated  (at  25)  that  committees 
"I  perform  I  the  traditional  function  of  the  Commons  in  examining  what  the  Executive 
had  done".  He  also  stated  as  follows  (at  23-24;  footnote  reference  omitted): 

The  cure  most  widely  advocated  is  an  extension  of  the  Committee  system  of  the 
House  as  a  means  of  keeping  a  constant  eye  on  the  administrative  acts  and  policies 
of  the  Executive.  For  many.  Parliament  is  at  least  a  potential  'adviser'  on  policy: 
indeed,  Professor  Hanson,  in  a  discussion  on  The  Purpose  of  Parliament",  thought 
it  more  profitable  to  consider  the  role  of  Parliament  as  an  "advisory  body"  than  as 
one  seeking  to  control  the  Executive.  "If  the  relationship  between  the  legislature 
and  the  Executive  is  thought  of  in  terms  of  conflict,  as  the  use  of  the  term  'control" 
inevitably  implies,  then  resistance  by  the  Executive  to  the  establishment  of  new 
parliamentary  committees  is  only  natural  and  the  chances  are  that  its  actual 
relationship  with  such  committees  will  be  one  of  suspicion  and  hostility."  But  if  the 
advisory  aspect  was  stressed,  the  Executive"s  fears  would  be  diminished  — and 
Professor  Hanson  considered  that  hardly  anyone  had  ever  suggested  that  the 
Committees"  functions  should  be  more  than  advisory. 


One  suggestion  has  been  a  revival  of  the  nineteenth  century  practice  of 
.setting  up  ad  hoc  Select  Committees  to  investigate  particular  problems:  this  would 
return  to  the  House  of  Commons  consideration,  in  a  political  context,  of  some  of 
the  subjects  now  delegated  to  impartial  Committees  of  Enquiry  and  Royal  Com- 
missions. But  the  greatest  weight  of  support  has  been  for  the  establishment  of 
specialist,  functional  Committees,  each  of  which  would  be  detailed  to  scrutinise 
the  acti\ities  of  a  particular  government  department  or  group  of  departments. 
Almost  every  critic  whose  views  have  been  cited  in  this  short  summary  (and  many 
more  besides)  was  an  advocate  of  some  form  of  extended  Committee  system — 

See.  also.  Butt,  at  .W^  el  seq. 
--  Albinski.  Canadian  and  Australian  Politics  in  Comparative  Perspective  (1973),  at  329. 


source  of  reasonable  ideas  which  can  improve  legislation  without  actually 
emasculating  it  and/or  make  legislation  more  palatable  to  the  governing  party 
or  certain  organized  interests. 

Legislative  committees  are  common  to  parliamentary  systems  of  gov- 
ernment. The  delegation  of  functions  to  groups  of  members  of  the  Legisla- 
ture, who  may  examine  various  witnesses  in  order  to  obtain  from  them 
information  germane  to  the  committee's  terms  of  reference,  permits  mem- 
bers to  consider  relevant  issues  more  conveniently  in  a  generally  relaxed, 
informal  atmosphere.  Issues  of  policy  and  procedure  within  a  committee's 
terms  of  reference  may  be  given  a  more  thorough,  comprehensive  scrutiny, 
witnesses  may  be  questioned  at  length  and  the  time  of  the  Legislature  may 
be  saved.  In  the  end,  of  course,  it  is  the  responsibility  of  the  Legislature  to 
deal  with  the  matters  raised  by  committees  in  their  reports;  but  these 
reports  can  serve  to  focus  attention  on  details  that  might  not  otherwise 
come  to  light. 

Although  in  this  Report  we  shall  not  draw  a  distinction  between  differ- 
ent types  of  legislative  committees— rather,  our  concern  is  with  all  commit- 
tees of  the  Legislative  Assembly  empowered  to  call  witnesses— it  should  be 
noted  that  legislative  committees  are  established  in  several  ways,  depend- 
ing upon  the  type  of  activity  in  which  a  particular  committee  is  engaged. 
Both  standing  committees  and  select  committees  are  created  by  resolution 
of  the  Assembly.  Select  committees  ordinarily  have  a  more  limited  pur- 
pose, and  therefore  theoretically  operate  for  a  short  duration;  standing 
committees,  on  the  other  hand,  function  until  the  end  of  the  legislative 
session.  Therefore,  in  theory  at  least,  standing  committees  have  a  greater 
degree  of  permanence  than  select  committees.  Generally  speaking,  stand- 
ing committees  are  established  to  consider  legislation  and  Estimates,  but 
both  standing  committees  and  select  committees  may  be  ordered  to  con- 
duct such  investigations  or  inquiries  as  the  Assembly  may  direct. ^^ 

Different  procedures  are,  or  may  be,  followed  by  different  committees. 
For  our  purposes,  it  is  important  to  bear  in  mind  that  committees  are 
creatures  of  the  Assembly  and,  in  the  main,  are  governed  by  the  rules 


^^  Unlike  the  situation  in  many  other  jurisdictions— see  for  example,  Rule  70  of  the  Rules 
of  the  Manitoba  Legislative  Assembly  and  Standing  Order  135  of  the  Quebec  National 
Assembly  — there  appears  to  be  no  explicit  statement  of  the  authority  for  the  establish- 
ment of  standing  committees,  unless  it  is  assumed  that  Standing  Order  88(a)  of  the 
Ontario  Legislative  Assembly,  which  authorizes  the  formation  of  "Select  Committees", 
necessarily  includes  standing  committees.  However,  ^he  term  "standing  committee"  is 
used  in  various  Standing  Orders.  Earlier  versions  of  the  Standing  Orders  used  the  term 
"standing  select"  committees. 

While  the  distinguishing  characteristic  of  a  standing  committee  is  assumed  to  be  a 
degree  of  permanence  and  that  of  a  select  committee  a  special  and  finite  responsibility, 
in  practice  the  distinctions  are  often  blurred  (see  Proposals  for  a  New  Committee 
System,  supra,  note  18,  at  19).  For  example,  the  Select  Committee  on  Economic  and 
Cultural  Nationalism  lasted  for  over  four  years.  Of  the  select  committees  now  consti- 
tuted, the  Select  Committee  on  Company  Law  has  operated  since  1965  and  the  Select 
Committee  on  the  Ombudsman  has  functioned  since  1976.  The  Select  Committee  deal- 
ing with  Ontario  Hydro  was  created  in  1977  and  functioned  until  1981. 

To  give  some  idea  of  the  nature  and  scope  of  the  committee  structure  in  Ontario,  it 
may  be  useful  to  list  the  standing  and  select  committees  of  the  Assembly  during  the 
Fourth  Session  of  the  31st  Legislature.  There  were  eight  standing  committees  on  the 


prevailing  in  the  Assembly.-^  Committees  may  not  depart  from  or  enlarge 
upon  their  terms  of  reference.  With  respect  to  the  examination  of  witnes- 
ses, it  would  appear  that  the  strict  rules  of  evidence  employed  in  judicial 
proceedings  need  not  be  followed^''  and,  where  it  is  deemed  appropriate, 
committees  hold  in  camera  hearings. ^^ 


following  matters;  Administration  of  Justice,  Resources  Development,  Social  Develop- 
ment, General  Government,  Public  Accounts,  Regulations  and  Other  Statutory  Instru- 
ments. Members"  Services,  and  Procedural  Affairs.  Several  Standing  Orders  deal  with 
standing  committees:  see,  generally.  Standing  Orders  83-92  and  also,  for  example,  Stand- 
ing Orders  33(b),  45(b),  46(a),  56(c),  57,  and  59. 

There  were  five  select  committees  during  the  Fourth  Session  of  the  31st  Legisla- 
ture: Company  Law,  Constitutional  Reform,  Ontario  Hydro,  the  Ombudsman,  and  Plant 
Shutdown  and  Employee  Adjustment.  Again,  the  Standing  Orders  deal  with  select 
committees:  see,  for  example,  the  Standing  Orders  referred  to  in  the  preceding  para- 
graph (except  Standing  Order  45(b)). 

In  discussing  Ontario  legislative  committees,  Graham  White,  now  Clerk  of  the 
Standing  Committee  on  Public  Accounts,  wrote  that  "select  committees  have  histori- 
cally been  more  important  than  their  standing  brethren":  White,  supra,  note  8,  at  10. 
Concerning  the  role  of  committees  engaged  in  special  studies,  see  White,  at  19-20. 
Concerning  the  differences  between  standing  and  select  committees,  see,  generally. 
White,  at  15. 

2'*  See  Standing  Order  1. 

2^  Moreover,  the  Statutory  Powers  Procedure  Act,  R.S.O.  1980,  c.  484— providing  proce- 
dures governing  the  exercise  of  statutory  powers  by  tribunals  where  the  rights,  duties  or 
privileges  of  individuals  are  involved— does  not  apply  to  proceedings  before  the  Legisla- 
tive Assembly  or  any  of  its  committees:  see  s.  3(2)(a). 

The  Commission  recognizes  that  the  language  of  ss.  1  and  2  of  the  Evidence 
Act,  R.S.O.  1980,  c.  145,  appears  to  comprehend  proceedings  before  legislative  com- 
mittees. These  provisions  read  as  follows: 

1.  In  this  Act, 

(a)  "action"  includes  an  issue,  matter,  arbitration,  reference,  investigation, 
inquiry,  a  prosecution  for  an  offence  committed  against  a  statute  of  On- 
tario or  against  a  by-law  or  regulation  made  under  any  such  statute  and 
any  other  proceeding  authorized  or  permitted  to  be  tried,  heard,  had  or 
taken  by  or  before  a  court  under  the  law  of  Ontario. 

(b)  "court"  includes  a  judge,  arbitrator,  umpire,  commissioner,  justice  of  the 
peace  or  other  officer  or  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive  and  examine  evidence. 

2.  This  Act  applies  to  all  actions  and  other  matters  whatsoever  respecting 
which  the  Legislature  has  jurisdiction. 

However,  it  would  seem  that  these  provisions  cannot  be  taken  entirely  at  face  value.  It 
should  be  noted  that  the  law  appears  to  be  clear  that  the  common  law  rules  of  evidence 
do  not  apply  to  legislative  committee  proceedings.  Since  the  Evidence  Act  generally 
enlarges  upon  the  common  law  rules,  and  is  not  a  codification  of  the  law  of  evidence,  it 
appears  very  unlikely  that  the  Act  was  intended  to  apply  to  such  proceedings.  Indeed,  it 
would  seem  anomalous  that  the  few  statutory  rules  should  apply,  but  not  the  more 
comprehensive  common  law  rules.  Moreover,  given  the  development  of  the  rules  of 
evidence  in  a  judicial  setting,  and  given  the  non-judicial  functions  of  legislative  commit- 
tees, where  the  rights  of  individuals  are  not  directly  determined,  it  would  seem  to  be 
inappropriate  to  require  that  such  rules  should  apply  as  a  matter  of  law  to  legislative 
committee  proceedings. 

^^  The  power  to  hold  in  camera  hearings  is  not  given  expressly  in  either  the  Lcy,islaiivL 
Assembly  Act.  R.S.O.  1980,  c.  235,  or  in  the  Standing  Orders  of  the  Assembly.  However. 
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In  recent  years,  considerable  committee  activity  in  the  Legislative 
Assembly  of  Ontario  has  been  focused  on  particular  investigations.  The 
prevailing  atmosphere  has  been  described  as  follows:^^ 

One  of  the  strengths  of  the  Ontario  committee  system  has  been  the  suc- 
cess of  its  special  studies.  Most  select  committee  work  is  of  this  nature,  and 
indeed  this  is  a  principal  reason  why  select  committees  are  felt  to  be  more 
effective  than  standing  committees:  they  have  clear  mandates  to  study  particu- 
lar topics  intensively,  they  have  expert  staff  to  assist  them  and  their  recom- 
mendations frequently  find  their  way  into  policy.  To  an  increasing  degree, 
however,  standing  committees  are  launching  into  special  investigations.  A  key 
element  here  is  a  recent  change  to  the  Standing  Orders  permitting  20  Mem- 
bers to  refer  a  ministry  or  agency  annual  report  to  committee. '^^'  This  vehicle 
has  been  employed  to  allow  committees  to  focus  on  single  topics,  under  the 
guise  of  examining  a  wide-ranging  report:  health  insurance  premiums,  'acid 
rain',  hospital  closings,  and  pollution  control  orders  have  all  been  subject 
to  close  study  in  committee  in  this  fashion.  These  special  studies,  which  con- 
sume substantial  blocks  of  time . . .  are  a  major  factor  contributing  to  the  over- 
loading of  committee  timetables,  yet  agreement  is  widespread  that  they  are  far 
more  interesting  and  of  much  greater  political  import  than  consideration  of 
estimates. 

Not  suprisingly,  committees  attract  a  good  deal  more  attention  when  they 
are  engaged  in  special  investigations  than  when  they  consider  estimates  or 
legislation.  Not  only  do  these  special  studies  serve  to  generate  and  focus 
public  interest  in  particular  problems  (and  not  always  are  these  partisan  politi- 
cal issues),  but  they  also  allow  the  Members  to  develop  sometimes  formidable 
expertise  in  a  certain  area  and  give  them  a  genuine  sense  of  contributing  to  the 
formulation  of  public  policy. 

Perhaps,  for  these  reasons,  the  subject  of  witnesses  before  legislative  com- 
mittees seems  a  most  timely  and  important  topic. 


it  is  a  piaclitc  that  has  grown  up  over  many  years  in  parliamentary  systems  and,  accord- 
ingly, is  likely  comprehended  by  Standing  Order  1(b),  which  provides  as  follows: 

1.  — (b)  In  all  contingencies  not  provided  for  in  the  Standing  Orders  the  ques- 
tion shall  be  decided  by  the  Speaker  or  Chairman,  and  in  making  his  ruling  the 
Speaker  or  Chairman  shall  base  his  decision  on  the  usages  and  precedents  of  the 
Legislature  and  Parliamentary  tradition. 

-    White,  supra,  note  8,  at  19  (footnote  reference  omitted). 

-^  See  Standing  Order  33(b)  and  (c). 


CHAPTER  2 


THE  POWERS  OF 
LEGISLATIVE  COMMITTEES 


1.     STATUTORY  PROVISIONS 

Before  proceeding  to  consider  the  manner  in  which  legislative  com- 
mittees in  Ontario  exercise  their  power  to  call  witnesses  to  appear  before 
them  in  order  to  answer  questions  or  produce  documents,  reference  should 
be  made  to  the  authority  upon  which  this  power  is  grounded.  The  basic 
authority  is  to  be  found  in  section  35  of  the  Legislative  Assembly  Act,^ 
which  provides  as  follows: 

35.  — (1)  The  Assembly  may  at  all  times  command  and  compel  the  atten- 
dance before  the  Assembly  or  a  committee  thereof  of  such  persons,  and  the 
production  of  such  papers  and  things,  as  the  Assembly  or  committee  considers 
necessary  for  any  of  its  proceedings  or  deliberations. 

(2)  When  the  Assembly  requires  the  attendance  of  a  person  before  the 
Assembly  or  a  committee  thereof,  the  Speaker  may  issue  his  warrant  directed 
to  the  person  named  in  the  order  of  the  Assembly  requiring  his  attendance 
before  the  Assembly  or  committee  and  the  production  of  the  papers  and 
things  as  ordered. 

It  should  be  noted  that,  although  the  section  contains  references  to  com- 
mittees, the  authority  to  compel  witnesses  to  appear  before  them  and  to 
answer  questions  is  conferred  on  the  Assembly  alone. 

The  terms  of  reference  of  the  type  of  legislative  committee  considered 
in  this  Report  ordinarily  authorize  the  committee  in  question  to  examine 
witnesses  and  call  for  the  production  of  documents.  While  most  witnesses 
appear  voluntarily  or  are  invited  to  appear  by  a  committee,  others  are 
summoned  to  attend  pursuant  to  the  authority  of  section  35.  Disobedience 
to  a  summons,  or  the  refusal  to  cooperate  with  a  committee,  may  result  in 
punishment  meted  out  by  the  Legislative  Assembly  under  sections  45-48  of 
the  Legislative  Assembly  Act?  These  provisions  read  as  follows: 

45.  —  ( 1)  The  Assembly  has  all  the  rights  and  privileges  of  a  court  of  record 
for  the  purposes  of  summarily  inquiring  into  and  punishing,  as  breaches  of 
privilege  or  as  contempts  and  without  affecting  the  liability  of  the  offenders  to 


'  R.S.O.  1980,  c.  235.  See,  also,  s.  58  of  the  Le^isluiive  Assembly  Act.  reprinted  infra,  this 
section. 

^  See,  also,  infra,  this  Chapter,  section  5. 

nil 
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prosecution  and  punishment  criminally  or  otherwise  according  to  law,  inde- 
pendently of  this  Act, 1^1  the  acts,  matters  and  things  following: 

1.  Assault,  insult  or  libel  upon  a  member  of  the  Assembly  during  a 
session  of  the  Legislature  or  during  the  twenty  days  preceding  or  the 
twenty  days  following  a  session. 

2.  Obstructing,  threatening  or  attempting  to  force  or  intimidate  a 
member  of  the  Assembly. 

3.  Offering  to,  or  the  acceptance  by,  a  member  of  the  Assembly  of  a 
bribe  to  influence  him  in  his  proceedings  as  such,  or  offering  to  or 
the  acceptance  by  a  member  of  any  fee,  compensation  or  reward  for 
or  in  respect  of  the  drafting,  advising  upon,  revising,  promoting  or 
opposing  any  bill,  resolution,  matter  or  thing  submitted  to  or  in- 
tended to  be  submitted  to  the  Assembly  or  a  committee  thereof. 

4.  Assault  upon  or  interference  with  an  officer  of  the  Assembly  while 
in  the  execution  of  his  duty. 

5.  Tampering  with  a  witness  in  regard  to  evidence  to  be  given  by  him 
before  the  Assembly  or  a  committee  thereof. 

6.  Giving  false  evidence  or  prevaricating  or  misbehaving  in  giving  evi- 
dence or  refusing  to  give  evidence  or  to  produce  papers  before  the 
Assembly  or  a  committee  thereof. 

7.  Disobedience  to  a  warrant  requiring  the  attendance  of  a  witness 
before  the  Assembly  or  a  committee  thereof,  or  refusal  or  neglect  to 
obey  a  warrant  mentioned  in  section  36.1"^' 

8.  Presenting  to  the  Assembly  or  to  a  committee  thereof  a  forged  or 
false  document  with  intent  to  deceive  the  Assembly  or  committee. 

9.  Forging,  falsifying  or  unlawfully  altering  a  record  of  the  Assembly 
or  of  a  committee  thereof,  or  any  document  or  petition  presented  or 
filed  or  intended  to  be  presented  or  filed  before  the  Assembly  or 
committee,  or  the  setting  or  subscribing  by  any  person  of  the  name 
of  another  person  to  any  such  document  or  petition  with  intent  to 
deceive. 

10.  Taking  any  civil  proceeding  against,  or  causing  or  effecting  the 
arresi  or  imprisonment  of  a  member  of  the  Assembly  in  any  civil 
proceeding,  for  or  by  reason  of  any  matter  or  thing  brought  by  him 


•^  See,  for  example,  s.  120  of  the  Criminal  Code,  R.S.C.  1970,  c.  C-34,  dealing  with  perjury. 
This  provision  is  noted  infra,  this  section. 

'^  S.  36  provides  as  follows: 

36.  No  person  is  liable  in  damages  or  otherwise  for  any  act  done  under  the 
authority  of  the  Assembly  and  within  its  legal  power  or  under  or  by  virtue  of 
a  warrant  issued  under  such  authority,  and  every  such  warrant  may  com- 
mand the  aid  and  assistance  of  all  sheriffs,  bailiffs,  constables  and  others, 
and  every  refusal  or  failure  to  give  such  aid  or  assistance  when  required  is  a 
contravention  of  this  Act. 
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by  petition,  bill,  resolution,  motion  or  otherwise,  or  said  by  him 
before  the  Assembly  or  a  committee  thereof. 

1 1.  Causing  or  effecting  the  arrest,  detention  or  molestation  of  a  mem- 
ber of  the  Assembly  for  any  cause  or  matter  of  a  civil  nature  during 
a  session  of  the  Legislature  or  during  the  twenty  days  preceding  or 
the  twenty  days  following  a  session. 

(2)  For  the  purposes  of  this  Act,  the  Assembly  possesses  all  the  powers 
and  jurisdiction  necessary  or  expedient  for  inquiring  into,  adjudging  and 
pronouncing  upon  the  commission  or  doing  of  the  acts,  matters  or  things 
mentioned  in  subsection  (1)  and  for  awarding  and  carrying  into  execution  the 
punishment  thereof. 

46.  Every  person  who,  upon  such  inquiry,  is  found  to  have  committed  or 
done  any  of  the  acts,  matters,  or  things  mentioned  in  section  45,  in  addition  to 
any  other  penalty  or  punishment  to  which  he  may  by  law  be  subject,  is  liable  to 
imprisonment  for  such  time  during  the  session  of  the  Legislature  then  being 
held  as  is  determined  by  the  Assembly. 

47.  — (1)  Where  the  Assembly  declares  that  a  person  has  been  guilty  of  a 
breach  of  privilege  or  of  a  contempt  in  respect  of  any  of  the  acts,  matters  and 
things  mentioned  in  section  45  and  directs  that  the  person  be  kept  and  de- 
tained in  the  custody  of  the  sergeant-at-arms  attending  the  Assembly,  the 
Speaker  shall  issue  his  warrant  to  the  sergeant-at-arms  to  take  the  person  into 
custody  and  to  keep  and  detain  him  in  custody  in  accordance  with  the  order  of 
the  Assembly. 

(2)  Where  the  Assembly  directs  that  the  imprisonment  shall  be  in  a  cor- 
rectional institution  in  the  Judicial  District  of  York,  the  Speaker  shall  issue  his 
warrant  to  the  sergeant-at-arms  and  to  the  superintendent  of  such  correc- 
tional institution  commanding  the  sergeant-at-arms  to  take  such  person  into 
custody  and  to  deliver  him  to  the  superintendent  of  such  correctional  institu- 
tion, and  commanding  the  superintendent  to  receive  and  keep  and  detain  him 
in  custody  in  accordance  with  the  order  of  the  Assembly. 

48.  The  determination  of  the  Assembly  upon  any  proceeding  under  this 
Act  is  final  and  conclusive. 

The  power  of  committees  to  examine  witnesses  under  oath''  is  given  by 
section  58.  This  provision  reads: 

58.  Any  standing  or  special  committee  of  the  Assembly  may  require  that 
facts,  matters  and  things  relating  to  the  subject  of  inquiry  be  verified  or 
otherwise  ascertained  by  the  oral  examination  of  witnesses,  and  may  examine 
witnesses  upon  oath,  and  for  that  purpose  the  chairman  or  any  member  of  the 
committee  may  administer  the  oath  in  Form  1. 


""  Concerning  affirmations,  see  infra,  this  Chapter,  section  3.  See,  also,  the  Interpreta- 
tion Act.  R.S.O.  1980,  c.  219,  s.  30.26: 

30.  in  every  Act.  unless  the  context  otherwise  requires 


26.  "oath",  in  the  case  of  persons  allowed  by  law  to  affirm  or  declare  instead  of 
swearing,  includes  affirmation  and  declaration 
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The  oath  of  witnesses  in  Form  1  is  as  follows: 

The  evidence  you  shall  give  to  this  Committee  touching  the  subject  of  the 
present  inquiry  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
So  help  you  God. 

Since,  under  the  Criminal  Code,  a  "witness"  includes  a  person  who  gives 
evidence  orally  under  oath  in  a  proceeding  before  a  committee  of  a  provin- 
cial legislative  assembly,^  such  a  witness  who,  ''with  intent  to  mislead  gives 
false  evidence,  knowing  that  evidence  is  false",  commits  perjury  under 
section  120  of  the  Code.  Of  course,  the  fact  that  a  witness  gives  false 
evidence  under  oath  would  not  preclude  the  Legislative  Assembly  from 
punishing  the  offender  for  contempt  under  section  45  of  the  Legislative 
Assembly  Act. 


2.     THE  CLASSIFICATION  OF  WITNESSES  ACCORDING  TO 
THE  CIRCUMSTANCES  OF  THEIR  APPEARANCE 
BEFORE  LEGISLATIVE  COMMITTEES 

As  suggested  above,  critical  to  the  functioning  of  legislative  commit- 
tees is  the  role  of  witnesses  who  appear  before  them  and  give  oral  evidence 
or  produce  documents  relevant  to  the  inquiry.  As  we  have  indicated,  some 
witnesses  are  invited,  some  are  summoned  to  attend  and  some  appear  as  a 
result  of  a  general  invitation  by  a  committee  to  the  public  to  offer  submis- 
sions. In  its  Report  on  Witnesses  Before  Committees,  the  Standing  Proce- 
dural Affairs  Committee  noted  the  different  circumstances  under  which  a 
person  might  appear  as  a  witness,  and  then  stated  that  "[i|t  is  commonly 
believed  that  these  different  types  of  witnesses  enjoy  different  statuses 
before  committees,  but  the  committee  has  seen  no  convincing  demonstra- 
tion that  this  is  so".^  Indeed,  the  Committee  stated  that,  throughout  its 
Report,  "the  term  'witness'  applies  to  any  person  appearing  before  a  legisla- 
tive committee  or  subcommittee".^  However,  it  should  be  noted  that  a 
search  of  authorities  on  parliamentary  law  and  procedure  does  appear  to 
reveal  some  emphasis  on  persons  who  have  been  ordered  to  appear  before 
a  legislative  committee.  For  example,  in  the  Australian  context,  Odgers 
states  that  "|a)  Parliamentary  witness  means  a  person  summoned  to  appear 
before  either  House  of  the  Parliament  or  before  a  committee  to  give  evi- 


^  Criminal  Code,  R.S.C.  1970,  c.  C-34,  s.  107:  see  the  definitions  of  "witness"  and  "judicial 
proceeding".  In  this  connection,  reference  also  should  be  made  to  the  expanded  defini- 
tion of  "oath"  in  s.  28  of  the  Interpretation  Act,  R.S.C.  1970,  c.  1-23.  S.  28  provides  as 
follows: 

28.      In  every  enactment... 

"oath"  includes  a  solemn  affirmation  or  declaration,  whenever  the  context 
applies  to  any  person  by  whom  and  case  in  which  a  solemn  affirmation  or 
declaration  may  be  made  instead  of  an  oath;  and  in  like  cases  the  expres- 
sion "sworn"  includes  the  expression  "affirmed"  or  "declared" — 

^  Province  of  Ontario,  Legislative  Assembly  Standing  Procedural  Affairs  Committee, 
Report  on  Witnesses  Before  Committees  (Fourth  Session,  31st  Parliament,  29  Eliz.  II, 
1980),  at  4.  Hereinafter  referred  to  as  the  "Committee  Report". 

^  Ibid.,  at  3.  Emphasis  in  original. 
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dence  or  produce  documents '/'  The  provisions  of  the  Legislative  Assembly 
Act,  on  the  other  hand,  do  not  make  distinctions  between  different  types  of 
witnesses,  at  least  insofar  as  these  provisions  deal  with  the  jurisdiction  of 
the  Legislative  Assembly  to  punish,  "as  breaches  of  privilege  or  as  con- 
tempts", the  "acts,  matters  and  things''  enumerated  in  section  45. 

Upon  reviewing  the  governing  legislation,  the  Standing  Orders  of  the 
Ontario  Legislative  Assembly  and  the  relevant  texts  on  parliamentary  law, 
the  Commission  has  come  to  the  conclusion  that,  as  a  matter  of  law, 
witnesses  before  legislative  committees  do  not  have  different  rights  and 
obligations  depending  solely  upon  the  circumstances  of  their  appearance  — 
that  is,  whether  they  appear  of  their  own  volition,  at  the  request  of  a 
committee,  or  by  Speaker's  warrant.'"  This  conclusion  is  not  meant  to 
suggest  that  there  are  no  significant  practical  differences  between  types  of 
witnesses."  But  the  differences  are  not,  and  in  our  opinion  should  not  be, 
related  merely  to  the  impetus  for  their  appearance  before  a  legislative 
committee.  No  stigma,  bearing  on  the  rights  and  obligations  of  witnesses, 
should  attach  to  those  who  have  been  requested  to  attend  by  a  committee 
or  ordered  to  attend  pursuant  to  a  Speaker's  warrant,  notwithstanding,  for 
example,  a  prior  refusal  to  attend;  sanctions  for  obstructionism  are  opera- 
tive at  a  later  stage  — for  example,  where  a  person  persists  in  his  refusal  to 
appear— and  should  not  affect  his  status  where  in  fact  he  does  appear  and 
give  evidence.  The  Commission,  therefore,  firmly  believes  that,  insofar  as 
the  circumstances  of  appearance  are  concerned,  the  legal  rights  and  obli- 
gations of  all  witnesses  who  appear  before  legislative  committees  are,  and 
should  continue  to  be,  identical.'^ 


3.      OATHS  AND  AFFIRMATIONS 

Section  58  of  the  Legislative  Assembly  Act  provides  that,  for  the  pur- 
pose of  examining  a  witness  under  oath,  "the  chairman  or  any  member  of 


*^Odgers,  Australian  Senate  Practice  (5th  ed.,  1976),  at  535. 

"'See  Committee  Report,  supra,  note  7,  at  20,  Question  1. 

"  For  example,  although  civil  servants,  public  servants  and  ministers  "are  clearly  wit- 
nesses, giving  testimony  to  legislative  committees,  with  all  the  rights  and  obligations  this 
entails"  (Committee  Report,  supra,  note  7,  at  15),  as  a  practical  matter  these  witnesses 
are  in  a  rather  different  position  from  that  of  other  witnesses.  Suffice  it  to  state  here  that 
the  differences  revolve  essentially  around  the  extent  to  which  such  witnesses  will  be 
compelled  to  answer  questions  and  produce  documents,  having  regard  to  the  doctrines 
of  civil  service  and  public  service  anonymity,  ministerial  responsibility  and  Crown  privi- 
lege. We  shall  return  to  this  matter  in  section  4(c)  of  this  Chapter. 

Another  distinction  between  ministers  and  other  witnesses  appears  to  be  the  differ- 
ence with  which  they  are  treated.  Graham  White,  now  Clerk  of  the  Legislative  Assem- 
bly's Standing  Committee  on  Public  Accounts,  noted  that  "|o|n  the  frequent  occasions 
when  they  are  before  committees  ...  Ministers  are  effectively  treated  as  committee 
members— but  of  course  do  not  vote":  White,  "Committees  in  the  Ontario  Legislature" 
(1980),  61  The  Parliamentarian  9.  at  13. 

'^  See  Committee  Report,  supra,  note  7.  at  20,  Question  2.  insofar  as  this  question  deals 
with  distinctions  ba.sed  on  the  circumstances  surrounding  a  witness's  appearance  before 
a  committee. 
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the  committee  may  administer  the  oath . . .".  In  practice,  clerks  of  the  com- 
mittees administer  oaths,  founding  their  authority  to  do  so  on  section  3(1) 
of  the  Evidence  Act,'^^  which  provides  as  follows: 

3.  — (1)  Where  by  any  Act  of  the  Legislature  or  order  of  the  Assembly  an 
oath  is  authorized  or  directed  to  be  administered,  the  oath  may  be  adminis- 
tered by  any  person  authorized  to  take  affidavits  in  Ontario. 

Clerks  have  been  "authorized  to  take  affidavits", '^  and  therefore  may  ad- 
minister an  oath  to  witnesses  appearing  before  legislative  committees.  In 
addition,  it  should  be  noted  that  section  18(1)  of  the  Evidence  Act  permits 
the  use  of  an  affirmation  or  declaration  by  a  witness  in  lieu  of  an  oath.'^ 
Pursuant  to  that  same  subsection,  the  affirmation  or  declaration  "is  of  the 
same  force  and  effect  as  if  he  [the  witness)  had  taken  an  oath  in  the  usual 
form". 

While  legislative  committees  are  empowered  under  section  58  of  the 
Legislative  Assembly  Act  to  "examine  witnesses  upon  oath",  in  fact  rarely 
are  witnesses  sworn  or  required  to  affirm.  Moreover,  we  understand  that 
voluntary  witnesses  are  sworn  or  required  to  affirm  less  frequently  than 
witnesses  who  have  been  summoned.*^ 

The  Committee  Report, ^^  in  discussing  oaths  sworn  by  witnesses  be- 
fore legislative  committees,  expressed  some  concern  that  a  witness  may 
seek  to  shield  behind  the  immunity  or  protection  afforded  to  him  in  respect 
of  the  use  of  his  oral  or  written  evidence  at  a  subsequent  proceeding.  •^  In 
this  connection,  the  Committee  dealt  with  the  possibility  that  "this  prob- 
lem may  be  resolved  by  requiring  witnesses  to  give  evidence  under  oath".^^ 
Presumably,  this  mechanism  for  resolving  the  problem  was  premised  on  the 
view  that  a  witness  who  makes  a  defamatory  and  untrue  statement  under 
oath  in  respect  of  third  parties  could  be  subject  to  prosecution  for  perjury 
under  the  Criminal  Code.  The  Committee  Report,  however,  rejected  this 
suggestion,  stating  that  the  "oath  applies  only  to  facts,  that  is,  to  statements 
of  hard  fact  which  the  witness  knows  to  be  untrue  and  makes  with  the 
intention  of  misleading.  The  oath  does  not  apply  to  statements  of  opinion, 
no  matter  how  objectionable".^^  While  the  Commission  is  not  now  engaged 


i-^R.S.O.  1980,  c.  145. 

''^  See  the  Commissioners  for  Taking  Affidavits  Act,  R.S.O.  1980,  c.  75,  esp.  s.  5(1). 

^^  See,  also,  the  Interpretation  Act,  R.S.O.  1980,  c.  219,  s.  30.26,  reprinted  supra,  note  5. 

'^  For  the  American  Congressional  experience,  see  Office  of  Senate  Legal  Counsel, 
Manual  on  Senate  Committee  Rules  and  Procedure  {February  1981),  at  66-67.  Hereinaf- 
ter referred  to  as  the  "Senate  Manual'". 

'^  Supra,  note  7. 

'^  The  nature  and  scope  of  a  witness's  immunity  or  protection  — for  example,  in  respect  of 
the  use  of  his  evidence  in  subsequent  civil  or  criminal  proceedings— will  be  considered 
infra.  Chapter  3,  section  4(e). 

'^  Supra,  note  7,  at  10. 

2"  Ibid. 


17 


in  a  study  of  the  law  of  evidence,  and  particularly  that  aspect  of  the  law 
pertaining  to  perjury,  it  should  be  emphasized  that  the  second  conclusion 
quoted  from  the  Committee  Report  represents  somewhat  of  an  overstate- 
ment. An  oath,  and  the  law  of  perjury,  may  well  apply  to  statements  of 
opinion,  whether  objectionable  or  not,  where  the  witness,  intending  to 
mislead,  states  an  opinion  that  he  does  not  in  fact  hold,  knowing  that  the 
statement  is  false. 

While  later  in  this  Report  we  shall  consider  some  of  the  ways  in  which 
third  parties  may  be  protected,-'  the  use  of  an  oath  as  a  means  of  promot- 
ing the  cause  of  truth  and  thereby  safeguarding  the  reputations  of  third 
parties  raises  a  larger  issue.  Would  increased  reliance  on  an  oath  or  affir- 
mation, either  because  of  the  sanction  for  subsequently  giving  false  testi- 
mony or  because  it  would  bind  the  conscience  of  witnesses,  serve  to  en- 
courage greater  candour  and  veracity?  The  Commission  cannot  answer  this 
question  in  any  categorical  manner;  indeed,  by  the  very  nature  of  the  issue, 
no  firm  answer  may  be  possible.  Clearly,  to  the  extent  that  the  swearing  of 
an  oath  or  the  making  of  an  affirmation  does  serve  to  prevent  or  discourage 
rash,  untrue  and  defamatory  statements  of  fact  or  opinion,  the  purpose  of 
legislative  committee  proceedings  would  be  better  effectuated  and  the 
protection  afforded  to  third  parties  might  be  increased.  We  advert  to  the 
possibility  of  increased  reliance  on  an  oath  or  affirmation  not  to  suggest 
that  it  would  offer  a  panacea  in  all  circumstances,  but,  rather,  to  indicate 
that  it  ought  not  to  be  dismissed  out  of  hand. 

In  connection  with  the  issue  canvassed  in  the  preceding  paragraph, 
two  further  matters  should  be  noted.  First,  the  possibility  of  increased  use 
of  an  oath  or  affirmation  might  well  have  the  aavcise  effect  of  intimidating 
potential  witnesses,  who  might  otherwise  actively  volunteer  information 
before  a  legislative  committee,  but  who  would  be  reticent  to  do  so  if  an 
oath  or  affirmation  were  automatically  required.  In  the  process  of  encour- 
aging truthfulness  on  the  part  of  those  persons  who  appear  before  legisla- 
tive committees,  increased  reliance  on  an  oath  or  affirmation  might  inhibit 
others  from  appearing  in  the  first  place. 

Secondly,  it  should  be  borne  in  mind  that  it  is  not  essential  to  rely  on 
the  penal  sanction  attendant  upon  an  oath  or  affirmation  in  order  to  en- 
courage truthfulness;  there  is  another  sanction  that  is  applicable  in  all 
cases.  An  alternative  method  of  punishing  witnesses  who  give  false  evi- 
dence before  a  legislative  committee  is  to  be  found  in  the  Legislative  As- 
sembly Act.  Section  45(1)6  of  that  Act  provides  that  ''|g jiving  false  evi- 
dence . . .  before  ...  a  committee''  constitutes  a  contempt  of  the  Assembly, 
and  such  contempt  is  punishable  under  section  46  by  "imprisonment  for 
such  time  during  the  session  of  the  Legislature  then  being  held  as  is  deter- 
mined by  the  Assembly".  This  provision  applies  whether  or  not  the  witness 
has  been  sworn  or  has  affirmed.  However,  it  has  been  argued  that  the 
contempt  procedure  does  not  provide  a  reasonable  alternative.  In  the 
Committee  Report,  the  Standing  Procedural  Affairs  Committee  stated  that 
"this  procedure  — which  involves  calling  the  person  to  the  bar  of  the  House 


2'  See  infra.  Chapter  3,  section  4. 
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—  is  cumbersome  and  difficult  to  bring  to  bear;  in  fact,  it  has  never  been 
used".22 

It  should  be  mentioned,  however,  that  the  Committee  Report  was  not 
entirely  sanguine  concerning  the  efficacy  of  an  oath.  While  it  did  note  that 
a  "prosecution  for  perjury  ...  may  be  easier  to  conduct  than  the  House 
contempt  procedure'',  it  went  on  to  conclude  that,  "to  the  extent  that  it 
depends  on  the  involvement  of  the  Attorney  General  and  the  courts,  this  is 
not  an  entirely  satisfactory  means  for  the  Legislature  to  ensure  truthfulness 
before  its  committees". ^^  It  is  interesting  to  note  that  this  less  than  enthusi- 
astic support  for  the  use  of  an  oath  did  not  seem  to  be  evidenced  in  the 
1972  Australian  Report  on  witnesses  before  committees. ^^  In  that  Report,  it 
was  stated  categorically,  but  with  no  further  elaboration,  that  "|i|t  is  obvi- 
ously important  to  each  House  that  evidence  given  before  it  or  its  commit- 
tees and  their  joint  committees  be  taken  under  the  sanction  of  an  oath  and 
that  there  be  a  clear  authority  to  administer  the  oath  and  to  prosecute  any 
perjurer".-'^ 

In  addition  to  considering  whether  a  universal  use,  or  even  an  in- 
creased use,  of  oaths  or  affirmations  would  serve  to  promote  and  reinforce 
the  moral  obligation  to  speak  the  truth,  the  Commission  has  also  consid- 
ered the  circumstances  in  which  an  oath  or  affirmation  ought  to  be  used.  In 
this  connection,  we  have  considered  whether  there  exists  a  meaningful 
functional  distinction  between  what  may  be  called  quasi-judicial  investig- 
atory committee  proceedings,  where  the  use  of  an  oath  or  affirmation 
might  be  thought  necessary  or  desirable,  and  committee  proceedings  carry- 
ing out  essentially  administrative  functions,  where  the  use  of  an  oath  or 
affirmation  ordinarily  would  not  be  warranted. ^^  Conceptually,  there  is  an 
attraction  to  the  contention  that,  where  committee  proceedings  are  some- 
what akin  to  those  conducted  by  judicial  or  quasi-judicial  bodies,  where 
questions  relating  to  the  rights  of  private  citizens  or  to  alleged  wrongdoing 
on  the  part  of  a  witness  or  a  third  party  may  arise,  an  oath  or  affirmation 
ought  to  be  administered.  To  the  extent  that  the  requirement  to  swear  an 
oath  or  to  make  an  affirmation  discourages  falsification  of  testimony  in  a 
sensitive  inquiry  potentially  affecting,  for  example,  a  person's  reputation  or 
civil  rights,  an  oath  or  affirmation  could  serve  a  useful  purpose. 

However,  the  Commission  is  not  entirely  satisfied  that  the  functional 
distinction  referred  to  above  can  be  easily  or  universally  employed  as  a 
proper  basis  upon  which  to  recommend  strict  statutory  or  regulatory  guide- 
lines concerning  the  use  of  oaths  or  affirmations.  A  committee  hearing  in 
respect  of,  for  example,  purely  administrative  matters  involving  financial 


^^  Committee  Report,  supra,  note  7,  at  11.  See,  also,  the  discussion  infra,  this  Chapter, 
section  5. 

^^  Ibid., -di  10. 

'^^  Parliament  of  the  Commonwealth  of  Australia,  Parliamentary  Paper  No.  168  (1972), 
Parliamentary  Committees:  Powers  Over  and  Protection  Afforded  to  Witnesses.  Here- 
inafter referred  to  as  the  "Australian  Report". 

-^  Ibid.,  at  12,  para.  46. 

-^  See  Senate  Manual,  supra,  note  16,  at  66-67. 
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issues  or  the  operation  of  a  government  department,  may  begin  as  a  routine 
exercise  in  information  gathering  but,  upon  the  revelation  of  some  impro- 
priety, may  turn  into  an  inquiry  bearing  at  least  some  trappings  of  a  judicial 
or  quasi-judicial  hearing.  In  these  situations,  it  would  not  be  possible  in 
practice  to  characterize  the  committee's  terms  of  reference  as  inherently 
"administrative"  or  as  inherently  "investigatory''.  Moreover,  it  cannot  simp- 
ly be  assumed  that  one  could  define  these  terms  satisfactorily  in  any 
event,  thereby  serving  as  the  foundation  for  express  statutory  or  regulatory 
provisions. 

In  connection  with  the  possibility  or  desirability  of  distinguishing 
"administrative''  and  "investigatory"  committee  proceedings,  insofar  as  the 
administration  of  an  oath  or  affirmation  is  concerned,  reference  might  be 
made  by  way  of  analogy  to  a  discussion  of  the  circumstances  under  which  a 
person  should  have  a  right  to  be  heard  where  the  deliberations  of  a  gov- 
ernment agency  are  involved.  In  assessing  the  usefulness  of  the  distinction, 
the  Ontario  Commission  on  Freedom  of  Information  and  Individual  Pri- 
vacy stated  as  follows:^" 

Under  what  circumstances  does  the  right  to  be  heard  arise?  What  proce- 
dure must  be  adopted  to  give  effect  to  this  right?  These  are  two  of  the  most 
difficult  questions  in  this  area  of  the  law.  The  technique  most  frequently  used 
by  the  courts  to  answer  the  first  question  has  been  to  classify  the  governmental 
action  in  question  as  'judicial'  or  'quasi-judicial'  if  it  resembles  the  kinds  of 
decisions  made  by  courts  of  law  (in  which  case  the  rules  of  natural  justice 
apply),  or  as  'administrative"  (in  which  case  they  do  not).  However,  this  ap- 
proach has  never  been  entirely  satisfactory.  Such  distinctions  are  extremely 
difficult  to  articulate  in  conceptual  terms,  and  in  practice  they  can  result  in  the 
denial  of  procedural  due  process  in  cases  where  the  government  action  may 
have  very  serious  consequences  for  the  person  affected. 

The  Commission  has  also  been  impressed  by  the  fact  that  neither  the 
Committee  Report,^^  the  Australian  Report^'^  nor  the  United  Kingdom  First 
Report  From  the  Select  Committee  on  Procedure^^  contain  any  suggestion 
that  the  present  practice  of  administering  oaths  or  affirmations  ought  to  be 
altered  so  that  oaths  and  affirmations  would  be  required  to  be  administered 
in  "investigatory"  proceedings.  As  indicated,  in  Ontario  the  practice  is  to 
administer  oaths  or  affirmations  very  infrequently,  the  decision  to  do  so 
being  left  to  the  particular  committee.  Committees  determine  the  matter 
having  regard  to  all  the  circumstances  of  the  case,  including,  of  course,  the 
nature  of  the  inquiry.  As  we  have  stated  earlier,  expanding  the  use  of  an 
oath  is  not  necessarily  required  simply  in  order  to  provide  a  meaningful 
sanction  against  witnesses  who  testify  falsely,  since  an  unsworn  witness 
who  so  testifies  before  a  legislative  committee  may  now  be  cited  for  con- 


^^  Ontario.  Commission  on  Freedom  of  Information  and  Individual  Privacy,  Public 
Government  for  Private  People,  Vol.  2,  Freedom  of  Information  (1980),  at  172-73. 
Hereinafter  referred  to  as  the  "Freedom  of  Information  Report". 

^^  Supra,  note  7. 

^^  Supra,  note  24. 

-^^' United  Kingdom,  House  of  Commons,  First  Report  From  the  Select  Committee  on 
Procedure  (1978),  hereinafter  referred  to  as  the  "United  Kingdom  Report". 
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tempt  and  imprisoned  by  the  Assembly  under  sections  45  and  46  of  the 

Legislative  Assembly  Act?'^ 

Having  regard  to  these  observations  and  to  the  fact  that  the  need  for, 
and  invocation  of,  any  form  of  sanction  are  rare  indeed,  it  does  not  seem 
appropriate  to  recommend  the  adoption  of  any  express  mandatory  requir- 
ements, respecting  oaths  and  affirmations,  in  the  Legislative  Assembly  Act. 
The  circumstances  where  an  oath  or  affirmation  would  be  used  — where  so- 
called  "investigatory"  proceedings  are  involved  — do  not  lend  themselves  to 
precise  statutory  definition.  Moreover,  as  we  have  said,  otherwise  purely 
routine  administrative  proceedings  may  turn  into  "investigatory"  pro- 
ceedings or  may  involve  questions  reflecting  on  the  rights  or  conduct  of 
individuals.  On  balance,  the  Commission  can  see  no  justification  for  re- 
commending any  substantial  statutory  change  in  the  present  system;  gen- 
erally speaking,  this  system  manifests  the  requisite  degree  of  flexibility 
essential  to  the  proper  functioning  of  legislative  committees. 

However,  the  Commission  is  cognizant  that  individuals  may  be  seri- 
ously prejudiced  as  a  result  of  evidence  given  at  committee  hearings. 
Accordingly,  we  recommend  that,  where  the  rights  or  reputation  of  an 
individual  or  the  propriety  of  an  individual's  conduct  are  or  may  be  in- 
volved, as  a  matter  of  practice  committees  should  employ  the  type  of 
affirmation  to  be  recommended  below.  We  again  acknowledge  that  there  is 
often  a  very  fine  line  dividing  questions  of  an  "investigatory"  nature  and 
questions  of  a  purely  "administrative"  nature.  However,  we  do  believe  that 
committees  should  be  encouraged  to  use  the  proposed  affirmation  in  the 
circumstances  outlined  above. ^- 

We  now  turn  to  two  further  matters  relating  to  the  use  and  administra- 
tion of  oaths  and  affirmations.  In  the  Commission's  Report  on  the  Law  of 
Evidence ,^^  the  Commission  considered  the  use  of  oaths  and  affirmations 
and  noted  the  confusion  that  now  exists  in  the  law.'''^  Particular  reference 
was  made  to  the  difficulty  that  may  arise  in  determining  "in  what  form  and 
in  what  manner  the  oath  should  be  administered,  if  one  is  to  be  adminis- 
tered, or,  on  the  other  hand,  whether  the  witness  should  make  an  affirma- 
tion or  declaration".^''  The  Report  went  on  to  state  that,  "|i|n  practice,  the 
statutory  provisions  too  often  receive  little  or  no  attention". ''^  The  Com- 


^^  Concerning  contempt  proceedings,  see,  also,  infra,  this  Chapter,  section  5. 

■^2  See  infra.  Chapter  3,  section  2,  where  it  will  be  recommended  that  an  explanatory 
brochure  for  committee  witnesses  and  committee  members  should  be  prepared.  The 
proposed  new  brochure,  for  example,  would  inform  such  persons  of  the  use  of  the 
affirmation  procedure  to  be  recommended  below.  More  specifically,  the  brochure  would 
indicate  to  committee  members  that  that  procedure  should  be  employed  in  the  circum- 
stances described  in  the  text. 

^^  Ontario  Law  Reform  Commission,  Report  on  the  Law  of  Evidence  (1976). 

^^Ibid.,2ii  117-22. 

^^ Ibid.,  at  121. 

36  Ibid. 
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mission  recommended  that  sections  17,  18  and  19  of  the  Evidence  Act^'^  be 
repealed  and  replaced  by  new  provisions.  One  of  the  recommended  provi- 
sions stated  as  follows:^^ 

3.  — (1)  Except  as  provided  in  subsections  2  and  3,'^*^!  every  person  presented 
as  a  witness  in  a  proceeding  shall  before  testifying  identify  himself  and  make 
the  following  solemn  affirmation: 

I  solemnly  affirm  that  I  will  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  well  knowing  that  it  is  a  serious  offence  to  give  false 
evidence  with  intent  to  mislead  the  court. 

The  Commission  is  of  the  view  that  the  same  general  principles  as 
those  reflected  in  the  above  proposal  ought  to  apply  in  respect  of  witnesses 
before  legislative  committees.  Accordingly,  we  recommend  that,  in  the 
latter  context,  the  present  oath  and  affirmation  ought  to  be  replaced  by  the 
type  of  affirmation  recommended  in  the  Commission's  1976  Report  on  the 
Law  of  Evidence.  The  sanction  of  perjury  should  attach  to  such  an  affirma- 
tion, if  false,  in  the  same  way  as  it  attaches  to  a  false  affirmation  made 
under  the  present  law.  In  addition,  we  recommend  that  section  58  of  the 
Legislative  Assembly  Act^^^  should  be  amended  to  provide  expressly  that,  in 
addition  to  the  chairman  and  any  member  of  a  committee,  the  committee 
clerk  should  be  empowered  to  administer  the  proposed  affirmation  with 
the  authorization  of  the  Speaker  of  the  Legislative  Assembly. "^^  As  we  have 
said,  clerks  now  administer  oaths  and  affirmations  pursuant  to  section  3(1) 
of  the  Evidence  Act,'^-  since  they  now  are  persons  ''authorized  to  take 
affidavits  in  Ontario".''^  However,  we  are  of  the  view  that  this  power  should 
be  recognized  expressly  in  the  Legislative  Assembly  Act. 

The  Commission  also  wishes  to  comment  on  what  we  understand  is 
the  present  practice  in  Ontario  of  employing  the  oath  less  frequently  in 
respect  of  witnesses  who  appear  of  their  own  volition  than  in  respect  of 
witnesses  who  have  been  requested  or  ordered  to  appear.  While  we  do  not 
know  whether  this  state  of  affairs  arises  consciously  on  the  part  of  commit- 
tee members  or  is  purely  fortuitous,  we  are  strongly  of  the  view  that  there 
ought  not  to  be  any  distinction  made  between  classes  of  witnesses  insofar 
as  the  use  of  the  proposed  affirmation  is  concerned.  We  believe  that  any 
distinction  based  merely  on  the  category  of  witness— for  example,  whether 


■^"^R.S.O.  1980.  c.  145. 

■^^  Report  on  the  Law  of  Evidence,  supra,  note  33.  at  130.  See  Appendix  A,  which  contains 
the  Commissions  proposed  Evidence  Act. 


y) 


Both  subsections  dealt  with  the  case  where  a  child  of  tender  years  is  presented  as  a 
witness. 


-^''R.S.O.  1980.  c.  233. 

■^'  See  the  Legislative  Assembly  Act,  R.S. P.E.I.  1974,  c.  L-11,  s.  42(c),  which  provides, 
inter  alia,  that  "|a|ny  oath  or  affirmation  under  this  Act  may  be  administered  by  ...  (c) 
such  person  as  may  be  appointed  for  that  purpose  ...  by  the  Speaker  ...". 

42  R.S.O.  1980.  c.  145. 

^^Ihid.,s.^{\). 
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appearing  voluntarily  or  under  compulsion  — would  amount  to,  and  be  seen 
as,  an  adverse  comment  on  the  trustworthiness  of  the  witness  involved. 


4.      THE  POWER  OF  LEGISLATIVE  COMMITTEES 
TO  CALL  WITNESSES  TO  ATTEND  COMMITTEE 
HEARINGS  IN  ORDER  TO  ANSWER  QUESTIONS 
AND  PRODUCE  DOCUMENTS 

(a)    General 

While,  under  section  35  of  the  Legislative  Assembly  Act,  a  legislative 
committee  derives  its  power  to  call  on  witnesses  to  testify  and  produce 
documents  from  the  Legislative  Assembly,  and  while  a  committee  cannot 
exercise  its  powers  outside  the  terms  of  reference  set  for  it  by  the  Assem- 
bly,"*^ it  must  be  emphasized  that,  at  least  in  theory,  the  power  of  commit- 
tees to  obtain  information  from  witnesses  is  exceedingly  wide.^''  Indeed, 
the  power  is  generally  unlimited  when  ultimately  buttressed  by  the  penal 
power  of  the  Assembly.  The  general  position  of  a  witness  before  a  legisla- 
tive committee  has  been  stated  to  be  as  follows:"*^ 

A  witness  is,  however,  bound  to  answer  all  questions  which  the  committee  see 
fit  to  put  to  him,  and  cannot  excuse  himself,  for  example  on  the  ground  that  he 


'^'^  It  bears  mentioning  tiiat  s.  35(1)  provides  for  the  attendance  of  persons  and  the 
production  of  papers  as  a  legislative  committee  considers  "necessary  for  any  of  its 
proceedings  or  deliberations".  S.  58  refers  to  the  oral  examination  of  witnesses  concern- 
ing facts,  matters  and  things  "relating  to  the  subject  of  inquiry".  These  provisions  seem 
to  buttress  the  logical  conclusion  that  committees  cannot  institute  inquiries  beyond  the 
terms  of  reference  set  forth  by  the  Assembly. 

^^  Indeed,  some  commentators  have  expressed  concern  that  the  power  of  committees  is 
too  widely  conferred.  In  The  Canadian  House  of  Commons:  Procedure  and  Reform 
(1977),  J.B.  Stewart  stated  (at  287-88): 

The  power  to  send  for  persons,  papers,  and  records  now  is  conferred  in  all  the 
standing  committees  indiscriminately.  That  power  is  the  power  of  what  in  Britain 
would  be  called  a  'select'  committee.  It  is  the  power  to  summon  witnesses  and  to 
require  the  production  of  evidence.  It  is  the  power  that  the  House  might  be 
expected  to  confer  on  a  special  committee  appointed  to  investigate  a  serious 
charge  or  allegation.  Yet  because  all  the  committees  were  lumped  together,  over 
the  years  it  was  conferred  on  all  the  committees,  including  at  times  even  the 
Committee  on  the  Restaurant,  regardless  of  their  work.  The  only  standing  com- 
mittees to  which  it  is  appropriate  are  the  Committee  on  Privileges  and  Elections 
and  the  Committee  on  Public  Accounts.  It  should  not  be  conferred  on  standing 
committees  which,  strictly  speaking,  are  not  intended  to  conduct,  and  which  in 
fact  do  not  conduct,  investigations.  (The  power  is  not  used:  ministers  attend 
because  of  political  reasons— because  they  need  the  cooperation  of  the  House- 
not  because  they  are  afraid  of  the  committees  power  to  subpoena  them,  and 
public  servants  attend  on  the  instruction  of  their  ministers.)  The  practical  effect  of 
removing  this  power  would  be  to  make  obvious  the  need  to  confer  other  powers  on 
the  committees,  powers  appropriate  to  the  various  kinds  of  work  assigned  to  them. 

'^^  May,  Treatise  on  the  Law,  Privileges,  Proceedings  and  Usage  of  Parliament  (19th  ed., 
1976),  at  692,  quoted  in  the  Australian  Report,  supra,  note  24,  at  23,  para.  77.  See,  also. 
United  Kingdom  Report,  supra,  note  29,  and  Appendix  C  of  that  Report,  prepared  by 
Sir  Richard  Barlas,  then  Clerk  of  the  House  of  Commons,  and  entitled  Powers  of  Select 
Committees  to  Send  for  Persons,  Papers  and  Records  (PPR)  (1978),  hereinafter  referred 
to  as  the  "Barlas  memorandum",  at  19-20,  para.  20. 
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may  thereby  subject  himself  to  a  civil  action,' ^^l  or  because  he  has  taken  an 
oath  not  to  disclose  the  matter  about  which  he  is  required  to  testify,! "^^  I  or 
because  the  matter  was  a  privileged  communication  to  him,  as  where  a  solici- 
tor is  called  upon  to  disclose  the  secrets  of  his  client;  or  on  the  ground  that  he 
is  advised  by  counsel  that  he  cannot  do  so  without  incurring  the  risk  of 
incriminating  himself'^"^'  or  exposing  himself  to  a  civil  suit,  or  that  it  would 
prejudice  him  as  defendant  in  litigation  which  is  pending,  some  of  which 
would  be  sufficient  grounds  of  excuse  in  a  court  of  law.  Nor  can  a  witness 
refuse  to  produce  documents  in  his  possession  on  the  ground  that,  though  in 
his  possession,  they  are  under  the  control  of  a  client  who  has  given  him 
instructions  not  to  disclose  them  without  his  express  authority. 

The  power  of  legislative  committees  over  private  citizens  has  not  given 
rise  to  serious  problems  in  the  past.^"  While  there  appears  to  be  no  legal 
restriction  or  any  convention  limiting  the  right  to  call  a  private  individual 
to  appear  before  a  committee,  in  fact  most  persons  are  first  requested  to 
appear,  rather  than  summoned.  As  apparently  is  the  case  in  other  jurisdic- 
tions, private  individuals  virtually  always  accede  to  a  request,  and  very  few 
persons  disobey  a  formal  summons  to  appear  before  a  committee. '''  How- 
ever, should  a  person  persist  in  flouting  a  Speaker's  warrant  summoning 
that  person  to  appear,  or  refuse  to  cooperate  when  called  to  give  evidence, 
he  could  be  punished  pursuant  to  the  provisions  of  the  Legislative  Assem- 
bly Act.  As  we  shall  indicate  below, ''^  the  Commission  sees  no  reason  to 
alter  this  state  of  affairs. 

(b)    Refusal  to  Give  Evidence  on  the  Ground  of  Self-incrimination 

In  preceding  sections,  the  Commission  has  described  the  power  of 
legislative  committees  to  call  on  witnesses  to  answer  questions  and  pro- 
duce documents.  Notwithstanding  the  not  insignificant  limiting  role  of 
convention  and  tradition  in  respect  of  ministers,  civil  servants  and  public 
servants,  there  is  no  strictly  legal  impediment  restricting  the  right  of  a 


The  status  of  witnesses  before  American  Congressional  Committees  has  been  de- 
scribed as  follows,  in  Moreland,  "Congressional  Investigations  and  Private  Persons" 
(1967),  40  S.  Cal.  L.  Rev.  189.  at  268: 

When  a  witness  is  summoned  before  a  congressional  committee,  there  are  few 
statutory  procedural  privileges  available  to  him.  He  is  more  or  less  dependent 
upon  the  rules  of  the  particular  committee  before  which  he  is  appearing.  There  is, 
for  example,  no  statutory  or  common  law  right  for  a  witness  to  have  advice  of 
counsel;  to  have  witnesses  called  on  his  behalf;  to  cross-examine  other  witnesses 
or  present  preliminary  written  or  oral  statements  to  the  committee. 

Of  course,  certain  privileges  gradually  have  been  extended  to  witnesses  as  a  matter  of 
practice  and.  in  some  cases,  by  statute  or  rule. 

■*'  See  infra,  this  Chapter,  section  4(b)  and  Chapter  3.  section  4(e). 

"^^  See  supra,  this  Chapter,  section  4(c)(i).  concerning  the  oath  taken  by  civil  servants. 

■*^  See.  supra,  note  47. 

^^^  See  Barlas  memorandum,  supra,  note  46,  at  2.^.  para.  42.  See,  also.  Senate  Manual. 
supra,  note  16.  at  42. 

-"''  See  Barlas  memorandum,  ibid.,  at  19.  paras.  17  and  19. 

^^  See  infra,  this  Chapter,  section  5. 
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committee,  if  ultimately  backed  by  the  authority  of  the  Assembly,  to  com- 
pel any  witness  who  appears,  or  who  is  summoned  to  appear,  before  it  to 
answer  questions  and  produce  documents. 

In  connection  with  this  broad  right  to  compel  testimony,  we  wish  to 
comment  on  the  so-called  privilege  against  self-incrimination.  It  has  been 
said  that  a  "witness  is  . . .  bound  to  answer  all  questions  which  the  commit- 
tee see  fit  to  put  to  him,  and  cannot  excuse  himself ...  on  the  ground  that 
he  is  advised  by  counsel  that  he  cannot  do  so  without  incurring  the  risk  of 
incriminating  himself  or  exposing  himself  to  a  civil  suit  . .  rP  However,  in 
practice,  it  is  not  uncommon  for  witnesses  to  object  to  questions  based  on 
the  commonly  held  belief  that  there  exists  in  Ontario  a  privilege  against 
self-incrimination.  The  disposition  of  the  objection  is  a  matter  for  the 
committee,  having  regard  not  merely  to  the  legal  position,  but  also  to  all 
the  other  circumstances  of  the  case.  If  the  committee  seeks  to  press  the 
issue,  the  witness  must  answer  or  face  the  possibility  of  contempt  proceed- 
ings imposed  by  the  Assembly.^"* 

The  law  appears  to  be  much  the  same  in  other  jurisdictions  where, 
because  of  the  nature  of  legislative  committee  hearings,  committees  are 
given  a  generally  free  rein  in  respect  of  the  questions  they  may  call  on  a 
witness  to  answer,  so  long  as  such  questions  are  within  the  committee's 
terms  of  reference.  The  applicable  law  in  Australia,  for  example,  was  sum- 
marized in  the  Australian  Report  as  follows:''^ 

It  is  clear,  therefore,  that  a  witness  cannot  refuse  to  answer  on  the  ground 
that  his  answer  might  incriminate  him.  It  is  also  clear  that  if  he  refuses  to 
answer  on  that  ground,  he  could  be  committed  for  contempt. 

However,  the  Australian  Report  did  note  that  the  Council  of  the  Bar  Asso- 
ciation of  New  South  Wales,  supported  by  other  constituent  bodies  of  the 
Law  Council  of  Australia,  had  proposed  that  witnesses  should  have  an 
express  right  to  refuse  to  answer  incriminating  questions. ""^  The  Report  also 
cited  The  Northern  Territory  Legislative  Council  (Powers  and  Privileges) 
Ordinance,  1963,  which  provided  that,  in  a  prosecution  for  the  failure  to 
answer  a  question,  it  would  be  a  defence  that  the  answer  would  tend  to 
incriminate  the  witness.''^  But,  on  balance,  the  Australian  Report  did  not 


•''■^  May,  supra,  note  46,  at  692.  See,  also.  Gushing,  Elements  of  the  Law  and  Practice  of 
Legislative  Assemblies  (1971  ed.),  at  34.  At  common  law,  a  witness  injudicial  proceed- 
ings could  refuse  to  answer  a  question  on  the  ground  that  his  answer  would  or  might 
tend  to  incriminate  him:  see,  generally.  Cross,  Evidence  (5th  ed.,  1979),  at  276.  Legisla- 
tion has  abolished  the  common  law  privilege  against  self-incrimination  in  judicial  pro- 
ceedings—see the  Evidence  Act,  R.S.O.  1980,  c.  145,  s.  9,  and  the  Canada  Evidence 
Act,  R.S.C.  1970,  c.  E-10,  s.  5— but  has  provided  in  its  place  that  incriminating  evidence 
may  not  be  used  in  subsequent  civil  or  criminal  proceedings.  The  use  of  a  witness's 
evidence  at  such  proceedings  will  be  discussed  infra.  Chapter  3,  section  4(e). 

^'^  See  Committee  Report,  supra,  note  7,  at  9. 

^^  Australian  Report,  supra,  note  24,  at  24,  para.  78. 

^^  Ibid.,  at  19,  para.  71. 

^'^  Ibid.,  at  47-48,  para.  167. 
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endorse  this  approach.  The  conclusions  of  the  Report  with  respect  to  the 
adoption  of  a  privilege  against  self-incrimination  were  as  follows:''^ 

This  has  never  been  recognised  as  a  limitation  upon  the  evidence  which  a 
witness  before  a  parliamentary  committee  could  be  required  to  give.  No 
doubt,  in  given  cases,  if  a  witness  were  to  object  on  this  ground,  his  objections 
might  be  upheld  because  the  committee  felt  it  unnecessary  to  their  inquiry  to 
pursue  the  matter.  However,  if  the  matter  was  one  upon  which  it  considered 
evidence  was  necessary,  the  objection  would  not  be  upheld.  Having  in  mind 
the  nature  and  purpose  of  parliamentary  investigation,  which  we  have  already 
discussed,  we  think  it  would  be  unneccessarily  restrictive  on  the  achievement 
of  that  purpose  to  give  a  witness  a  statutory  right  to  object  on  the  ground  of 
self  incrimination.  It  would  undoubtedly  be  used  to  confine  the  investigation 
and  could  in  some  cases  prevent  the  Committee  from  ascertaining  the  facts  on 
matters  of  obvious  public  interest. 

The  Commission  concurs  with  the  conclusions  reached  in  the  Australian 
Report.  We  shall  deal  with  a  related  issue  — that  is,  the  use  to  which  any 
incriminating  evidence  may  be  put  — at  a  later  juncture  in  this  Report.'''^ 


(c)    The  Status  of  Civil  Servants,  Public  Servants  and  Ministers 
of  the  Crown  Appearing  Before  Legislative  Committees 

(ij     General 

The  legal  status  of  ministers  of  the  Crown,  civil  servants  and  public 
servants,  addressed  in  the  Committee  Report ,^^'  raises  some  problems  not 
found  where  private  citizens  are  involved.  These  problems  pertain  essen- 
tially to  two  separate,  although  related,  factors  affecting  the  appearance 
before  legislative  committees  of  ministers,  civil  servants  and  public  ser- 
vants. The  first  factor  concerns  the  theoretical  division  of  responsibility 
between  ministers,  responsible  for  "policy",  and  civil  and  public  servants, 
responsible  for  "administration".  The  second  factor  concerns  the  assertion 
by  ministers  and,  through  them,  civil  servants  and  public  servants,  of 
Crown  privilege  as  a  means  of  preventing  the  disclosure  of  certain  informa- 
tion to  legislative  committees. 

Before  turning  to  the  substantive  issues,  we  wish  to  point  out  that  the 
Public  Service  Act^^  distinguishes  between  a  "civil  servant"  and  a  "public 
servant".  Section  1(a)  of  the  Act  provides  that  "'civil  servant'  means  a 
person  appointed  to  the  service  of  the  Crown  by  the  Lieutenant  Governor 
in  Council  on  the  certificate  of  the  Commission  or  by  the  Commission". 
Section  Kg)  provides  that  ""public  servant'  means  a  person  appointed  un- 
der this  Act  to  the  service  of  the  Crown  by  the  Lieutenant  Governor  in 
Council,  by  the  Commission  or  by  a  minister".  Except  insofar  as  the  effect 
of  the  oath  of  secrecy  sworn  by  civil  servants  is  concerned  — a  matter  we 


^^  Ihid..  at  H).  para.  232(j)(i). 

•"''^  See  infra.  Chapter  3,  section  4(e). 

^*  Supra,  note  7,  at  l^  et  seq. 

^'  R.S.O.  1980.  c.  418. 
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shall  deal  with  shortly  — it  is  not  necessary  to  distinguish  in  this  Report 
between  these  two  classes  of  persons  employed  in  "the  service  of  the 
Crown".  Our  proposals  apply  equally  to  both  "civil  servants"  and  "public 
servants". 

In  respect  of  the  division  of  responsibility  between  ministers  and  what 
the  Committee  Report  called  "public  servants"/'^  the  Standing  Procedural 
Affairs  Committee  quoted  from  the  Fourth  Report  of  the  Ontario  Commis- 
sion on  the  Legislature.  The  Fourth  Report  made  reference  to  the  possibil- 
ity of  a  "constitutionally  incorrect  examination"  of  a  civil  servant  and 
maintained  that  "when  a  question  requires  an  answer  expressing  opinions 
on  policy  or  interpretations  of  Governmental  (particularly  Cabinet)  con- 
siderations, the  official  may  defer  that  question  to  the  Minister,  and  he 
cannot  be  forced  by  a  vote  of  the  committee  to  answer  it'\^^ 

The  Commission  has  given  consideration  to  the  question  whether,  as  a 
matter  of  law,  a  civil  servant  or  a  public  servant  can  be  asked  and  must 


^^  The  Standing  Procedural  Affairs  Committee  referred  only  to  "public  servants",  although 
it  seems  clear  that  it  also  was  concerned  with  the  status  of  "civil  servants"  before 
legislative  committees.  This  view  is  buttressed  by  the  fact  that  Question  5(b),  in  Appen- 
dix A  of  the  Committee  Report,  refers  to  "the  oath  sworn  by  public  servants".  In  fact,  as 
we  shall  see,  the  oath  must  be  sworn  by  all  "civil  servants"  (although  some  "public 
servants"  may  be  required  to  swear  the  same  type  of  oath:  see  infra,  note  64). 

^^  Province  of  Ontario,  Commission  on  the  Legislature,  Fourth  Report  (September  1975), 
at  69.  Emphasis  added.  Concerning  a  minister's  responsibility  for  the  actions  of  the  civil 
service  and  public  service,  see  Province  of  Ontario,  Royal  Commission  Inquiry  into 
Civil  Rights,  Report  No.  1,  Vol.  1,  at  44  et  seq.  It  also  should  be  noted  that  ministers 
occasionally  have  objected  even  to  the  calling  of  civil  servants  and  public  servants  as 
witnesses  before  legislative  committees. 

Butt  noted  the  view  that  "to  call  civil  servants  before  ...  Committees  would  be 
contrary  to  the  tradition  of  ministerial  responsibility"  (The  Power  of  Parliament  (1967), 
at  25).  He  went  on  to  say  that,  to  some,  "it  had  become  a  myth  that  a  Minister  could  be 
responsible  for  everything  that  happened  in  his  department"  (at  25).  At  333-34,  he 
continued  in  the  same  vein  as  follows  (emphasis  in  original): 

The  premise  that  Parliament  is  no  longer  able  to  control  adequately  either 
public  administration  or  spending  partly  depends,  in  turn,  on  the  assumption  that 
there  has  been  a  significant  change  in  the  balance  of  power  within  the  Executive  in 
the  broadest  souse  of  that  term.  The  balance  of  power,  it  is  said,  has  shifted 
dangerously  in  favour  of  the  more  or  less  shielded  administrators  of  Whitehall, 
over  whom  the  House  of  Commons  can  exercise  no  direct  control,  and  at  the 
expense  of  the  politicians  in  power  whom,  within  the  limitations  imposed  by  party 
loy;«l(v  ttul  discipline,  Parliament  can  still  ultimately  control.  Whatever  reality 
may  siill  attach  to  the  concept  of  collective  Cabinet  responsibility  for  major  deci- 
sions of  Government,  it  is  argued  that  departmental  ministerial  responsibility  is 
inevitably  a  fiction  so  far  as  a  large  area  of  a  department's  work  is  concerned.  No 
Minister  can  hope  to  be  responsible  for  all  the  acts  of  his  officials,  and  even  where 
he  has  a  real  measure  of  responsibility  for  major  decisions,  he  is  often  voicing 
departmental,  as  distinct  from  political,  policy.  Members  of  Parliament  may  be 
able  to  call  the  Minister  to  account,  or  even  on  occasions  to  contrive  his  dismissal 
because  of  the  shortcomings  of  his  department.  But  they  can  never,  even  through 
the  Minister,  really  get  at  the  permanent  officials  who  are  said  to  wield  the  real 
power. 

See,  also,  Parliament  of  the  Commonwealth  of  Australia,  Senate  Standing  Committee  of 
Privileges,  Parliamentary  Paper  No.  215  (1975),  Report  on  Matters  Referred  by  Senate 
Resolution  of  17  July  1975,  at  7: 
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answer  what  the  Fourth  Report  has  described  as  a  ''constitutionally  incor- 
rect'' question  — that  is,  a  question  relating  to  policy  matters.  In  this  con- 
nection, reference  should  be  made  to  the  provisions  of  two  statutes.  First,  it 
should  be  noted  that  the  language  of  sections  35  and  45  of  the  Legislative 
Assembly  Act,  dealing  with  the  compellability  of  witnesses  and  penal  sanc- 
tions, do  not  distinguish  between  categories  of  witnesses;  as  a  matter  of 
law,  all  witnesses  who  are  called  to  appear,  and  do  appear,  before  a  legisla- 
tive committee,  are  treated  alike.  Secondly,  reference  should  be  made  to 
section  10(1)  of  the  Public  Service  Act,  which  contains  the  text  of  the  oath 
that  every  civil  servant  is  required  to  swear.^'^  Section  10(1)  provides  as 
follows: 

10.  — (1)  Every  civil  servant  shall  before  any  salary  is  paid  to  him  take  and 
subscribe  before  the  Clerk  of  the  Executive  Council,  his  deputy  minister,  or  a 
person  designated  in  writing  by  either  of  them,  an  oath  of  office  and  secrecy  in 
the  following  form: 

I, do  swear  that  I  will  faithfully  discharge  my  duties  as 

a  civil  servant  and  will  observe  and  comply  with  the  laws  of  Canada  and 
Ontario,  and,  except  as  I  may  be  legally  required,  I  will  not  disclose  or 
give  to  any  person  any  information  or  document  that  comes  to  my  know- 
ledge or  possession  by  reason  of  my  being  a  civil  servant. 

So  help  me  God. 

The  oath  sworn  by  civil  servants  has  provoked  some  adverse  com- 
ments. Taken  literally,  the  oath  would  seriously  inhibit  the  normal  func- 
tioning of  government  ministries,  since  there  are  few  cases  indeed  where 
the  disclosure  of  information  is  'legally  required";  however,  in  practice,  no 


The  concept  of  'public  interest'  may  be  stated  in  a  variety  of  ways,  but  is  generally 
stated,  in  asserting  a  claim  of  privilege  in  the  Parliament,  that  it  is  inimical  to  the 
interests  of  good  government,  that  public  servants  should  be  subject  to  "Parliamen- 
tary inquisition  ...  This  view  stems  from  the  notion  that  if  advice  is  to  be  given 
freely  and  frankly  it  should  be  given  confidentially. 

The  impetus  for  the  above-noted  Report  is  of  some  interest.  Three  years  after 
publication  of  the  Australian  Report,  supra,  note  24,  in  what  was  referred  to  as  the 
"Loans  Affair",  the  Australian  Senate,  comprised  of  a  majority  of  Opposition  Members, 
summoned  the  Solicitor  General  and  eleven  public  servants  to  appear  before  the  bar  of 
the  Senate  to  answer  questions  and  provide  documents.  A  confrontation  arose  when  the 
government  of  the  day  informed  the  Senate  that  producing  documents  and  answering 
questions  "would  be  detrimental  to  the  proper  functioning  of  the  public  service  and  its 
relationship  to  Government  and  would  be  injurious  to  the  public  interest".  The  impasse 
was  referred  to  the  Senate  Standing  Committee  of  Privileges,  which  was  composed  of 
four  Senators  supporting  the  government  and  three  in  opposition.  As  an  example  of  the 
lack  of  agreement  on  the  general  subject,  the  Report  consisted  of  a  majority  report,  a 
dissenting  report  and  four  addenda. 

^  It  should  be  noted  that  a  "public  servant"  may  be  required  to  swear  the  oath  set  forth  in 
s.  \(){\)  oi  [hit  Public  Service  Act, R.?*.0.  198().c.418.  S.  10(3)  of  that  Act  provides  (hat  a 
"minister  may  require  any  person  or  class  of  persons  appointed  to  the  unclassified 
service  m  any  ministry  over  which  he  presides  to  lake  and  subscribe  to  . . .  the  |oath  |  set 
out  in  |sub.section|  (1)...".  A  person  appointed  to  the  unclassified  service  is  a  "public 
servant". 
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such  inhibition  occurs/'''  The  meaning  to  be  ascribed  to  the  oath  was  the 
subject  of  a  critical  comment  by  the  Honourable  J.C.  McRuer:^^ 

You  will  note  that  the  language  is  a  clear  prohibition  on  disclosure,  'except  as  I 
may  be  legally  required,^  not  'legally  permitted.'  What  is  a  legal  requirement? 
Nowhere  do  we  find  the  term  defined.  In  other  statutes  relative  to  non- 
disclosure, such  words  as  'to  any  person,  not  legally  entitled  thereto'  are  used. 
This  is  quite  a  different  definition:  'legally  required'  connotes  some  legal 
compulsion,  while  on  the  other  hand,  non-disclosure,  except  to  any  person 
legally  entitled  thereto,  emphasizes  the  entitlement,  not  requirement.  The 
'legal  requirement'  provision  would  appear  to  prohibit  the  private  secretary  to 
a  minister  from  disclosing  that  the  minister  has  a  cold;  but  the  latter  provision 
would  likely  be  construed  that  he  would  be  at  liberty  to  give  me  that  informa- 
tion. The  form  of  the  oath  imposed  on  civil  servants  is  a  legal  absurdity. 

In  assessing  the  effect  of  the  oath,  the  Ontario  Commission  on  Freedom  of 
Information  and  Individual  Privacy  recommended  that  the  non-disclosure 
portion  be  discontinued.^^ 

Does,  however,  the  present  civil  service  oath,  as  prescribed  by  section 
10(1)  of  the  Public  Service  Act,  conflict  with  any  of  the  provisions  of  the 
Legislative  Assembly  Act'!^^  It  will  be  recalled  that  the  Legislative  Assem- 
bly may  "command  and  compel''  the  attendance  of  a  witness  before  a 
legislative  committee  under  section  35  of  the  Legislative  Assembly  Act^"^ 
and,  in  its  terms  of  reference,  may  empower  a  committee  to  call  for  persons 
and  records.  Failure  to  respond  may  subject  a  witness  to  the  contempt 
proceedings  of  the  Assembly.  Consequently,  the  above  question  essentially 
turns  on  whether,  in  the  last  resort,  a  civil  servant  may  be  "legally  required" 
to  answer  any  question  asked  of  him  at  a  committee  hearing. 

Orthodox  political  theory  places  substantial  emphasis  on  the  imparti- 
ality and  anonymity  of  civil  servants  and  public  servants.  It  has  been  said, 
for  example,  that  these  concepts  require  that  the  advice  and  opinions  of 
civil  and  public  servants  be  treated  as  confidential  and  not  exposed  in  any 
way  to  public  scrutiny.  Accordingly,  an  argument  has  been  raised  that, 
while  a  civil  or  public  servant  must  appear  and  testify  before  a  legislative 
committee  if  summoned,^^^  as  a  result  of  the  doctrine  of  ministerial  respon- 


^^  It  is  interesting  to  note  that  the  original  version  of  the  oath  respecting  the  disclosure  of 
information,  introduced  pursuant  to  section  4(1)  of  The  Public  Service  Act,  1947,  S.O. 
1947,  c.  89,  required  a  public  servant  not  to  disclose  information  except  where  the 
disclosure  was  "legally  authorized  or  required".  This  oath  would  be  consistent  with  the 
normal  requirements  of  government.  However,  the  reference  to  legal  authorization  was 
deleted  in  The  Public  Service  Act,  1961-62,  S.O.  1961-62,  c.  121,  s.  9(1). 

^^  In  an  unpublished  address  to  the  University  of  Toronto  Conference  on  Law  and  Public 
Affairs  held  in  1979.  Emphasis  in  original. 

^^  Freedom  of  Information  Report,  supra,  note  27,  at  401. 

^^See  Committee  Report,  supra,  note  7,  at  20,  Question  5(b). 

^^  See,  also,  s.  58  of  the  Legislative  Assembly  Act,  R.S.O.  1980,  c.  235. 

^^  See  s.  35  of  the  Legislative  Assembly  Act,  and  the  Barlas  memorandum,  supra,  note  46, 
at  18,  para.  15. 
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sibility  he  could  refuse  to  answer  questions  pertaining  to  "policy",  as  op- 
posed to  "administrative",  matters;  policy  matters  could  legitimately  be 
referred  to  the  appropriate  minister  responsible  for  the  ministry  in 
question,^'  who,  for  example,  claiming  Crown  privilege,  might  attempt  to 
exercise  some  measure  of  discretion  concerning  whether  to  provide  the 
information  sought  by  the  committee.^- 

However,  as  a  matter  of  pra(;tice,  the  line  between  policy  and  adminis- 
tration may  become  blurred  and,  not  infrequently,  even  impossible  to  dis- 
tinguish/^ While,  traditionally,  civil  and  public  servants  are  not  ordinarily 
asked  to  state  their  own  views  on  policy  or  political  matters  or  to  reveal 
confidential  advice,  they  are  not  infrequently  asked  to  explain  government 
policy. ^^  The  relevant  information  sought  by  legislative  committees  may 
well  deal  with  matters  beyond  the  strictly  "administrative"  and,  in  fact,  deal 
with  matters  of  "policy",  having  regard  to  the  fact  that,  today,  senior  civil 
servants  and  public  servants  often  play  a  critical  role  in  policy  formula- 
tion/"^  Thus,  as  a  matter  of  practice,  there  has  been  a  gradual  movement 
toward  more  direct  answerability  of  civil  and  public  servants  to  legislative 
committees  and,  therefore,  to  the  Assembly. 

The  practice  to  which  reference  has  just  been  made  is,  we  believe,  a 
reflection  of  the  legal  position.  The  contention  that  there  are  legal,  as 
opposed  to  informal,  traditional  or  conventional,  limits  on  the  compellabil- 
ity of  a  civil  servant  or  a  public  servant  appears  to  fly  in  the  face  of  the 
clear  language  of  section  35  of  the  Legislative  Assembly  Act.  As  we  have 
seen,  the  Act  empowers  the  Assembly  to  compel  the  attendance  and  testi- 
mony of  any  person  before  a  legislative  committee,  and  the  sanction 
imposed  under  sections  45-47  does  not  distinguish  between  classes  of 
witnesses. 

Having  regard,  then,  to  the  above  discussion,  it  may  be  concluded 
that,  strictly  as  a  legal  matter,  a  civil  servant  and  a  public  servant  could 
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See  Barlas  memorandum,  ibid.,  at  20,  para.  25. 


^-  It  has  also  been  suggested,  at  least  in  the  United  Kingdom,  that  a  committee  may  not 
force  a  civil  servant  to  produce  official  papers.  The  Barlas  memorandum,  ibid.,  stated  as 
follows  (at  23,  para.  40): 

Papers  are  frequently  provided  for  Select  Committees  by  civil  servants  in  an 
informal  manner  at  the  request  of  the  committee.  It  is  however,  in  my  view, 
doubtful  whether  a  committee  has  any  power  to  order  a  civil  servant  to  produce 
papers  since  they  are  not  in  civil  servants'  custody.  All  State  papers  are  held  and  all 
correspondence  that  emanates  from  Departments  is  constitutionally  conducted  in 
the  name  of  the  Crown  and,  in  my  view,  all  such  papers  and  correspondence  must 
be  considered  to  be  in  the  custody  of  Ministers  of  the  Crown,  without  whose 
authority  they  cannot  be  released.  It  would  seem  probable,  therefore,  that  the 
remedy  for  failure  to  produce  papers  lies  against  Ministers  rather  than  the  officials 
who  work  under  them.  Here  again,  this  position  would  appear  to  accord  with  the 
constitutional  accountability  of  Ministers  to  the  House. 

^■^  See  Ontario  Commission  on  Freedom  of  Information  and  Individual  Privacy,  Freedom 
of  Information  and  Ministerial  Responsibilitw  Research  Publication  No.  2  (1978),  at 
18-20,  24.  See,  also,  Stewart,  supra,  note  44,  at  189. 

^■^  See  Freedom  of  Information  Report,  supra,  note  27,  at  86-87,  89-90. 

'''^  See  Research  Publication  No.  2,  supra,  note  73,  at  18. 
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ultimately  be  compelled  by  the  Legislative  Assembly  to  testify  on  any  issue, 
to  answer  any  question  and  to  produce  any  document  relevant  to  the  terms 
of  reference  of  a  legislative  committee.  Since,  then,  a  civil  servant  ulti- 
mately may  be  ''legally  required"  to  answer  all  questions  and  produce  all 
documents,  if  insisted  upon  by  a  legislative  committee  and  the  Assembly,  it 
cannot  be  said  that  his  oath  of  secrecy,  prescribed  by  section  10(1)  of  the 
Public  Service  Act,  is  in  conflict  with  any  of  the  provisions  of  the  Legisla- 
tive Assembly  ActJ^ 

The  same  general  conclusion  reached  above  in  respect  of  the  legal 
compellability  of  civil  and  public  servants  applies  with  equal  force  to  the 
legal  compellability  of  ministers.  However,  since  a  discussion  of  the  status 
of  ministers  cannot  be  complete  without  a  consideration  of  the  doctrine  of 
Crown  privilege,  we  defer  until  the  following  section  a  more  detailed  analy- 
sis of  this  topic.  Suffice  it  to  repeat  that  the  relevant  provisions  of  the 
Legislative  Assembly  Act  are  comprehensive  in  their  application  to  all 
witnesses,  and  therefore  do  not  accord  to  ministers  a  unique  legal  status 
when  they  appear  before  legislative  committees. 

The  reason  for  the  existence  of  the  unlimited  legal  right  of  the  Assem- 
bly to  compel  any  witness  to  answer  all  questions  and  produce  any  docu- 
ment is  that,  under  the  Legislative  Assembly  Act,  the  Assembly  is  supreme; 
accordingly,  in  the  last  resort,  the  Assembly  could  enforce  its  wishes 
against  a  minister,  a  civil  servant,  a  public  servant,  or  a  private  citizen. ^^  In 
this  connection,  it  also  should  be  noted  that,  in  the  infrequent  case  where 
the  matter  has  been  referred  to  the  Assembly,  we  understand  that  it  has  not 
opposed  a  committee's  persistent  demand  for  information,  so  that  as  a 
practical  matter  the  wishes  of  the  majority  of  the  committee  have  prevailed 
against  the  wishes  of  a  recalcitrant  witness. 

However,  before  considering  the  effect  of  the  doctrine  of  Crown  privi- 
lege, we  do  wish  to  add  one  further  comment  with  respect  to  the  general 
status  of  a  minister  or  a  civil  or  public  servant  as  a  committee  witness.  As 
we  have  indicated,  legislative  committees  are  essentially  political  forums 


^^  On  October  9, 1980,  the  Honourable  Alan  W,  Pope,  Minister  Without  Portfolio,  issued  a 
statement  in  the  Ontario  Legislative  Assembly  respecting  the  Report  of  the  Commission 
on  Freedom  of  Information  and  Individual  Privacy  (1980).  He  stated  that,  prior  to  the 
introduction  of  new  legislation,  several  interim  measures  could  be  taken.  He  referred  to, 
and  tabled,  a  letter  from  the  Premier  to  all  government  ministers  setting  out,  in  an 
appendix,  guidelines  for  civil  servants  in  communicating  with  the  public.  After  indicat- 
ing areas  in  which  civil  servants  should  be  more  "open"  in  their  dealings  with  the  public, 
the  guidelines  stated  as  follows:  "6.  Civil  servants  acting  in  good  faith  under  these 
guidelines  will  not  be  considered  as  having  violated  their  oaths  of  secrecy." 

See,  also,  the  Australian  Senate  Standing  Committee  of  Privileges  Report,  supra, 
note  63,  where,  in  the  Dissenting  Report  of  Senators  Greenwood,  Webster  and  Wright, 
the  following  is  stated  (at  52-53): 

Public  servants  in  this  country  are  bound  by  the  Public  Service  Act  and  Regula- 
tions to  secrecy.  This  of  course  would  not  justify  a  refusal  to  give  evidence  or 
produce  documents  before  a  Parliamentary  inquiry  (see  Odgers). 

^^  It  also  bears  mentioning  that  s.  48  of  the  Legislative  Assembly  Act  provides  that 
"|t|he  determination  of  the  Assembly  upon  any  proceeding  under  this  Act  is  final  and 
conclusive". 
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designed  to  further  political  ends.  Consequently,  the  milieu  of  which  they 
are  an  integral  part  often  operates  in  practice  to  blunt  or  limit  the  exercise 
of  strictly  legal  rights.  The  desire  to  preserve  ministerial  responsibility  and 
the  impartiality  and  anonymity  of  the  civil  and  public  service,  while  not  an 
absolute  goal,  generally  is  reflected  in  the  operation  of  legislative  commit- 
tees and  does  serve  as  a  practical  matter  to  restrict  the  types  of  questions 
normally  asked  of  ministers,  civil  servants,  and  public  servants."^^  In  this 
connection,  reference  should  be  made  to  a  statement  by  an  Australian 
Joint  Committee:^"^ 

It  is  all  very  well  to  say  . . .  that  public  servants  should  give  evidence  on  fact 
and  that  matters  which  are  confidential  for  reasons  of  security  or  because  they 
represent  the  confidential  advice  of  a  public  servant  to  his  Minister  should  not 
be  disclosed  by  public  servants.  But  what  questions  should  or  should  not  be 
asked  or  answered  will  always  be  one  of  interpretation. 

In  the  United  Kingdom,  the  practice  concerning  the  type  of  information 
normally  sought  from  ministers  and  civil  servants  has  been  stated  to  be  as 
follows  :^^ 

The  case  is  of  course  different  in  regard  to  civil  servants,  who  can  only  be 
presumed  to  attend  as  servants  of  the  Crown  acting  under  the  direction  of 
Ministers  of  the  Crown.  Civil  servants  do  in  fact  on  occasion  ask  to  be  excused 
from  answering  questions,  in  accordance  with  the  practice  acknowledged  in 
Select  Committee  procedure  and  mentioned  in  the  last  sentence  of  paragraph 
21  of  this  memorandum.  The  most  usual  ground  upon  which  excusal  is  re- 
quested is  that  a  question  concerns  policy  within  the  control  of  Ministers  and 
could  only  be  answered  by  Ministers.  There  is  no  case  on  record  so  far  as  we 
are  aware  of  a  civil  servant  being  ordered  to  answer  a  question,  still  less  for  a 
formal  report  being  made  to  the  House  of  his  refusal  to  do  so.  Though  civil 
servants  are  sometimes  placed  under  some  pressure  to  reveal  more  than  they 
have  been  prepared  to  do,  it  would  seem  that  committees  acknowledge  that  a 
servant  of  the  Crown  may  have  instructions  from  the  Crown's  Ministers  as  to 


^^  See  Research  Publication  No.  2,  supra,  note  73,  at  20:  "Tiie  nature  of  future  relations 
between  public  servants  and  legislators  depends  largely  on  the  evolution  of  the  inter- 
twined doctrines  of  ministerial  responsibility  and  political  neutrality." 

See.  also.  Poole,  "The  Powers  of  Select  Committees  of  the  House  of  Commons  to 
Send  for  Persons,  Papers  and  Records"  (1979),  32  Parliamentary  Affairs  268,  at  271: 
"Failure  to  answer  a  question  can  amount  to  contempt  and  is  punishable  by  the  House 
as  such,  but  civil  servants  are  not  ordered  to  answer  questions  since  it  is  presumed 
that  they  act  under  instructions  and  that  the  proper  remedy  lies  against  the  minister 
concerned." 

^'^  Parliament  of  the  Commonwealth  of  Australia,  Joint  Committee  on  the  Parliamentary 
Committee  System,  Parliamentary  Paper  No.  128  (1976),  y4  New  Parliamentary  Commit- 
tee System,  at  87,  para.  299. 

See,  also,  the  Australian  Senate  Standing  Committee  of  Privileges  Report,  supra, 
note  63,  at  13: 

The  proper  functioning  of  government  demands  some  degree  of  co-operation  and 
consensus.  If  the  integrity  and  efficiency  of  the  public  service  are  to  be  maintained 
there  can  be  no  justification  in  pursuing  the  theoretical  powers  of  a  House  of  the 
Parliament  to  the  point  where  that  integrity  and  efficiency  of  the  public  service, 
and  its  relationship  with  government,  are  threatened. 

^^^  Barlas  memorandum,  supra,  note  46,  at  20,  para.  25. 
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how  he  should  reply  and  that  the  proper  remedy  lies  against  the  Minister 
concerned.  It  would  certainly  appear  more  in  accordance  with  Ministerial 
accountability  to  the  House  that  Ministers  should  accept  responsibility  for  the 
conduct  of  their  officials,  and  that  the  House  should  proceed  against  Ministers 
in  the  last  resort  by  vote  of  censure  or  indeed  by  the  refusal  of  supply. 

Whether  a  committee  will  seek  the  assistance  of  the  Assembly  in  order 
to  force  a  minister  or  a  civil  or  public  servant  to  reply  to  a  specific  question 
or  to  deliver  a  certain  document  is  equally  difficult,  if  not  impossible,  to 
predict.  Again,  conventions  and  traditions,  in  addition  to  political  consid- 
erations, form  the  limits  of  the  committee's  stance.  The  Commission  does 
not  see  any  justification  for  recommending  any  changes  in  the  practice  of 
committees  in  this  regard,  although  we  repeat  that  we  are  of  the  view  that, 
upon  the  concurrence  of  a  majority  of  the  Assembly,  ministers,  civil  ser- 
vants and  public  servants  can  be  legally  compelled  to  answer  any  question 
and  deliver  any  document  required  by  a  legislative  committee,  so  long  as 
the  committee  is  acting  within  its  terms  of  reference.  We  believe  that  the 
final  arbiter  of  whether  a  minister  or  a  civil  or  public  servant  ought  to  be 
forced  to  respond  in  a  specific  case  must  continue  to  be  the  Assembly. 


(ii)    Crown  Privilege 

a.      Present  Law  and  Practice 

In  the  preceding  section,  the  Commission  considered  generally  the 
compellability  of  ministers  of  the  Crown,  civil  servants  and  public  servants, 
having  regard  primarily  to  the  doctrines  of  ministerial  responsibility  and 
the  neutrality  and  anonymity  of  the  civil  and  public  service.  In  this  section, 
we  shall  turn  our  attention  to  the  doctrine  of  Crown  privilege,  a  second 
important  factor  affecting  the  position  of  ministers,  civil  servants  and  pub- 
lic servants  appearing  before  legislative  committees. 

A  claim  to  withhold  evidence  on  the  basis  of  Crown  privilege  may  be 
made  by  a  civil  servant  or  a  public  servant,  on  the  instructions  of  his 
minister,  or  by  the  minister  himself.  While  under  certain  circumstances  a 
civil  servant,  public  servant  or  a  minister  may  attempt  to  invoke  the  doc- 
trine of  Crown  privilege  as  a  shield  in  order  to  protect  the  disclosure  by  the 
civil  servant  or  public  servant  of  what  is  considered  to  be  sensitive  or 
confidential  information,  the  ultimate  test  of  this  doctrine  occurs  where  a 
legislative  committee  calls  upon  the  minister  to  disclose  the  information.  It 
is  the  minister  who  must  take  final  responsibility  for  everything  that  hap- 
pens in  his  ministry,^'  so  that  when  a  civil  or  public  servant  is  recalcitrant  or 
expresses  ignorance  of  so-called  "policy"  matters,  recourse  may  be  sought 
against  the  minister. ^^  Accordingly,  while  one  should  not  lose  sight  of  the 
fact  that  civil  servants  and  public  servants  may  claim  Crown  privilege  at  a 
committee  hearing,  in  this  section  we  shall  consider  the  doctrine  mainly 
from  the  standpoint  of  ministers  of  the  Crown. 


^'  Although,  as  we  indicated  in  the  last  section,  senior  civil  servants  and  public  servants 
increasingly  play  an  important  role  in  formulating  "policy".  See  the  extracts  quoted 
from  Butt,  in  note  63,  supra. 

^^  See  Poole,  supra,  note  78. 
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As  an  Australian  Joint  Committee  Report  stated,^^  "|o|ne  of  the  most 
vexed  questions  of  committee  procedure  is  that  of  the  apphcation  of  the 
rules  of  Crown  privilege".^^  The  question  of  the  nature  and  scope  of  Crown 
privilege  clearly  is  a  fundamental  one  in  the  context  of  a  parliamentary 
system  of  government.  Two  doctrines,  often  conflicting,  are  at  work.  On 
the  one  hand,  the  need  is  perceived  by  the  Executive  to  prevent  disclosure 
on  certain  grounds  and  in  respect  of  certain  types  of  information  or  docu- 
ments, sometimes  irrespective  of  the  contents  of  the  documents  them- 
selves. On  the  other  hand,  the  doctrine  of  the  supremacy  of  the  Legisla- 
ture, reflected  in  the  provisions  of  the  Legislative  Assembly  Act,  demands 
that  the  Legislature  should  have  at  its  disposal  whatever  information  is 
considered  necessary  in  order  to  perform  its  functions.^''  Not  surprisingly, 
should  a  conflict  occur,  it  is,  as  a  rule,  settled  at  an  early  stage,  and 
ministers  increasingly  appear  before,  and  cooperate  with,  legislative  com- 
mittees.^''  In  a  great  many  cases,  the  refusal  of  a  minister  to  disclose  certain 
information  may  be  accepted  by  a  committee  at  the  outset  as  legitimate 
and  necessary.  In  other  cases,  a  compromise  is  effected^^  whereby,  for 
example,  only  certain  documents  are  delivered,  usually  at  in  camera  pro- 
ceedings, in  order  that  sensitive  or  confidential  information  is  not  divulged 
publicly. 


^^  Supra,  note  79.  at  87.  para.  299. 


^■^  The  Australian  Joint  Committee  Report,  ibid.,  also  stated  (at  87,  para.  301)  that 
"|n|otwithstanding  the  authoritative  literature  and  knowledge  of  the  application  of  the 
rule  [respecting  Crown  privilege)  in  other  Commonwealth  Parliaments  the  Committee 
finds  itself  unable  to  offer  any  clarification  of  the  rules". 

^"^  Even  in  the  United  States,  where  the  "separation  of  powers"  doctrine  prevents  the 
supremacy  of  Congress,  there  is  a  clear  understanding  that  the  invocation  of  executive 
privilege  undermines  Congress's  "constitutional  purpose  to  inhibit  abuse  of  executive 
power":  Ratner.  "Executive  Privilege,  Self-incrimination,  and  the  Separation  of  Powers 
Illusion"  (1974).  22  U.C.L.A.  L.  Rev.  92.  at  103.  See.  also,  Berger,  "The  Incarnation  of 
Executive  Privilege"  (1974),  22  U.C.L.A.  L.  Rev.  4,  at  18,  n.  84;  Henkin.  "Executive 
Privilege:  Mr.  Nixon  Loses  But  the  Presidency  Largely  Prevails"  (1974),  22  U.C.L.A.  L. 
Rev.  40.  at  43:  and  Kurland.  -United  States  v.  Nixon:  Who  Killed  Cock  Robin?"  (1974), 
22  U.C.L.A.  L.  Rev.  68.  at  74. 

^^  For  the  situation  in  the  United  Kingdom,  see  Barlas  memorandum,  supra,  note  46,  at  20, 
para.  26  (footnote  reference  omitted):  "It  would  be  a  truism  to  say  that  Ministers 
appearing  as  witnesses  before  Select  Committees  do  not  invariably  answer  all  questions 
as  completely  as  some  committees  would  desire  though  many  committees  have,  since 
Ministerial  appearances  become  \sic\  regular  some  ten  years  ago,  found  Ministers  ex- 
tremely forthcoming  in  their  replies." 

^'  See  Barlas  memorandum,  supra,  note  46.  at  24.  para.  49.  See.  also,  the  Australian  Senate 
Standing  Committee  of  Privileges  Report,  supra,  note  63,  at  6: 

There  is  no  limitation  in  theory  on  the  power  of  the  House  of  Commons  to  call  for 
the  production  of  documents  or  the  giving  of  oral  evidence  by  the  Executive  arm 
of  Government.  It  is  a  question  of  practical  and  proper  use  of  the  power  which  the 
House  enjoys. 


The  question  is  "what  self-restraint  should  there  be  in  the  exercise  of  a  theoretically 
unlimited  power?" 

Appended  to  the  Australian  Senate  Standing  Committee  of  Privileges  Report  was  a 
Dissenting  Report  of  Senators  Greenwood.  Webster  and  Wright,  who  stated  as  follows 
(at  5>():  emphasis  in  original): 
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As  a  matter  of  practice,  governments  invoking  Crown  privilege  have 
resisted  the  production  of  documents  and  the  answering  of  questions  on  a 
number  of  grounds,  based  fundamentally  on  considerations  of  "public  pol- 
icy". For  example,  Crown  privilege  has  been  claimed  in  respect  of  the 
following: 

1.  documents  relating  to  national  security; 

2.  information  or  papers,  either  private  or  confidential,  and  not  of  a 
public  or  official  character; 

3.  information  or  papers  submitted  or  received  in  confidence  by  the 
government  from  sources  outside  the  government; 

4.  cabinet  documents; 

5.  legal  opinions  prepared  for  a  department  of  the  government; 

6.  papers  the  release  of  which  might  be  detrimental  to  the  future 
conduct  of  federal-provincial  relations  or  inter-provincial  relat- 
ions (subject  to  the  consent  of  the  originating  party); 

7.  papers  containing  information  the  release  of  which  could  allow  or 
result  in  direct  personal  financial  gain  by  a  person  or  persons; 

8.  papers  reflecting  on  the  personal  competence  or  character  of  an 
individual; 


This  assertion  of  power  leads  to  the  next  basic  issue  —one  which  again  goes  to 
the  core  of  the  present  matter—  and  that  is  the  perennial  problem,  inherent  in  the 
possession  of  power,  as  to  the  exercise  of  power.  The  closer  power  comes  to  the 
absolute,  the  more  difficult  is  the  decision  as  to  the  proper  exercise  of  it.  Parlia- 
ment's power— or,  in  this  case,  the  power  of  each  House  of  the  Parliament  — is 
paramount,  but  its  exercise  must  be  a  matter  of  particular  discretion.  That  this  is 
so  is  evidenced  by  the  'working  relationships'  which  have  been  developed  over 
centuries  of  parliamentary  experience,  and  it  perhaps  is  proper  to  treat  what  has 
been  described  as  Crown  privilege  as  a  working  relationship  between  the  legisla- 
tive and  executive  arms  of  government  ...  To  give  the  Crown  (the  Executive)  a 
right  to  withhold  such  information  as  the  Crown  itself  decides  restores  the  Crown 
to  a  position  of  paramountcy  in  this  respect  to  Parliament— an  issue  which  was 
surely  resolved  in  much  earlier  days  of  parliamentary  history.  To  accept  a  proposi- 
tion that  the  Crown  has  a  right  to  refuse  to  give  information  is,  of  itself,  a  denial  of 
the  right  of  Parliament  to  perform  its  function. 

This  principle  is  not  inconsistent  with  the  acceptance  by  the  Parliament  of  a 
view  that  it  may  be  proper  for  the  Crown  to  seek  to  be  excused  from  answering 
certain  questions  or  producing  certain  documents— in  other  words  that  the  Parlia- 
ment should  be  asked  to  forbear  from  requiring  production  of  certain  evidence 
—  and  to  grant  to  the  Crown  an  exemption  from  the  otherwise  immutable  rule  that 
questions  must  be  answered  and  information  (in  documented  or  other  form)  must 
be  produced.  In  stating  this  view  it  should  be  noted  that  it  is  in  conflict  with  any 
view  that  the  Crown  has  a  right  to  refuse  to  provide  information  — that  the  Crown 
is  in  an  automatically  privileged  position  which  it  can  assert.  If  one  accepts  the 
concept  of  the  paramountcy  of  Parliament  one  must  reject  the  concept  of  any 
such  Executive  right. 
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9.   voluminous  documents,  the  production  of  which  would  entail  ex- 
traordinary public  expense; 

10.  papers  the  release  of  which  would  be  personally  embarrassing  to 
Her  Majesty  or  the  Royal  Family  or  official  representatives  of  Her 
Majesty; 

11.  papers  relating  to  negotiations  leading  up  to  a  contract  until 
the  contract  has  been  executed  or  the  negotiations  have  been 
concluded; 

12.  information  concerning  proceedings  before  a  court  of  law  or  judi- 
cial inquiry; 

13.  internal  departmental  memoranda; 

14.  papers  excluded  from  disclosure  by  statute; 

15.  details  of  proposed  legislation; 

16.  private  and  personal  correspondence  of  ministers;  and 

17.  medical,  financial  or  other  personal  information  relating  to  pri- 
vate citizens  and  officials. 

The  Commission  does  not  believe  that  an  exhaustive  study  of  Crown 
privilege  is  necessary  in  the  present  context.^^  For  our  purposes,  a  state- 
ment of  the  guiding  principles  will  be  sufficient.  However,  it  should  be 
noted  at  the  outset  that  the  relevant  cases  relate  almost  exclusively  to 
claims  of  Crown  privilege  in  the  context  of  judicial  proceedings.  The  issue 
whether,  as  a  last  resort,  the  Legislative  Assembly  of  Ontario  could  over- 
ride a  claim  of  Crown  privilege  in  the  context  of  legislative  committee 
proceedings  raises  additional  matters  that  do  not  appear  to  be  covered  by 
the  case  law. 

In  the  United  Kingdom,  the  nature  and  scope  of  Crown  privilege  has 
been  considered  in  two  main  cases:  Duncan  v.  Cammell  Laird  &  Co.  Ltd.^'^ 
and  Conway  v.  Rimmer.'^^^  In  Duncan,  the  Court  considered  the  manner  in 
which  a  claim  of  Crown  privilege  should  be  made  and  whether,  when  an 
objection  is  taken  in  proper  form,  it  should  be  treated  as  conclusive.  The 
Court  held  that,  with  some  exceptions  in  the  case  of  a  senior  public  ser- 
vant, ordinarily  a  minister  should  be  the  person  to  object  to  disclosure; 
moreover.  Viscount  Simon,  L.C.,  with  whose  judgment  the  six  other  Law 


^^  See.  for  example.  BushnelK  "Crown  Privilege"  (1973),  51  Can.  Bar  Rev.  351.  See.  also, 
Ontario  Law  Reform  Commission,  Report  on  the  Law  of  Evidence  ( 1976),  at  221  et  seq. 

^'^119421  A.C.  624  (H.L.). 

'^"  1 19681  A.C.  910  (H.L.I.  See,  also,  the  more  recent  cases  of  Burmah  Oil  Co.  Ltd.  v. 
Governor  and  Company  of  the  Bank  of  England,  |1980|  A.C.  1090  (H.L.),  and  the 
Australian  case  of  Sankey  v.  Whiilam  (1978).  142  C.L.R.  1.  These  two  cases  were  the 
subject  of  many  recent  articles:  see.  for  example,  Hvans.  "Civil  Litigation  — Discovery- 
Public  Interest  Immunity  and  State  Papers"  ( 1980).  58  Can.  Bar  Rev.  360. 
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Lords  concurred,  stated  that  a  minister  should  do  so  only  after  he  has  seen 
and  considered  the  contents  of  the  documents  in  question  and  is  of  the 
view  that  the  documents  ought  not  to  be  produced  on  the  ground  of  public 
interest,  "either  because  of  their  actual  contents  or  because  of  the  class  of 
documents,  e.g.,  departmental  minutes,  to  which  they  belong"."^'  The  Court 
further  held  that  the  decision  of  a  minister  concerning  whether  the  docu- 
ments ought  to  be  produced  was  conclusive,  and  that  a  court  had  no 
jurisdiction  to  inspect  the  documents  in  order  to  assess  whether  their  pro- 
duction would  be  prejudicial  to  the  public  interest.  However,  Viscount 
Simon,  L.C.,  was  careful  not  to  lay  down  a  rule  that  the  mere  wish  of  a 
minister  not  to  produce  documents  would  be  sufficient.  He  stated  that  a 
minister  "ought  not  to  take  the  responsibility  of  withholding  production 
except  in  cases  where  the  public  interest  would  otherwise  be  damnified,  for 
example,  where  disclosure  would  be  injurious  to  national  defence,  or  to 
good  diplomatic  relations,  or  where  the  practice  of  keeping  a  class  of 
documents  secret  is  necessary  for  the  proper  functioning  of  the  public 
service".*^^  He  went  on  to  add  that  oral  evidence  also  should  be  compre- 
hended by  the  rule  he  had  enunciated. 

Following  decisions  in  which  the  courts  criticized  any  blanket  asser- 
tion that  they  had  no  power  to  examine  the  basis  on  which  Crown  privilege 
was  claimed, "^^  the  House  of  Lords  re-examined  the  subject  in  Conway  v. 
Rimmer.  The  Court,  in  a  unanimous  decision,  rejected  the  contention  in 
Duncan  that  a  court  had  no  jurisdiction  to  inspect  documents  in  respect  of 
which  Crown  privilege  is  claimed.  In  some  cases,  it  stated,  the  contention 
of  a  minister  may  well  be  capable  of  assessment  without  the  necessity  to 
inspect  the  documents  in  question,  but  such  a  right  of  inspection  could  not 
be  precluded  absolutely.  The  courts  must  balance  the  public  interest  in 
preserving  national  security  or  the  smooth  operation  of  the  public  service, 
for  example,  with  the  public  interest  that  the  administration  of  justice 
should  not  be  frustrated  by  the  withholding  of  relevant  documents.  Where, 
on  balance,  it  is  believed  that  the  document  probably  should  be  produced, 
the  court  should  generally  examine  the  document  before  ordering  its 
production. 

The  Canadian  position,  at  least  as  far  as  the  case  law  is  concerned,'^'* 
was  succinctly  stated  by  the  Ontario  Law  Reform  Commission  in  its  1976 


"^i  119421  A.C.  624,  at  638. 

'^2//7/cy.,at  642. 

"^■^See  Re  Grosvenor  Hotel,  London  (No.  2),  |1965|  Ch.  1210  (C.A.),  and  Wednesbury 
Corporation  v.  Ministry  of  Housing  and  Local  Government,  |1965|  1  W.L.R.  261  (C.A.). 

"^■^  With  respect  to  statutory  law,  see  the  Federal  Court  Act,  R.S.C.  1970,  c.  10  (2nd  Supp.), 
s.  41,  which  reads: 

41 .  —  ( 1 )  Subject  to  the  provisions  of  any  other  Act  and  to  subsection  (2),  when 
a  Minister  of  the  Crown  certifies  to  any  court  by  affidavit  that  a  document  belongs 
to  a  class  or  contains  information  which  on  grounds  of  a  public  interest  specified 
in  the  affidavit  would  be  withheld  from  production  and  discovery,  the  court  may 
examine  the  document  and  order  its  production  and  discovery  to  the  parties, 
subject  to  such  restrictions  or  conditions  as  it  deems  appropriate,  if  it  concludes  in 
the  circumstances  of  the  case  that  the  public  interest  in  the  proper  administration 
of  justice  outweighs  in  importance  the  public  interest  specified  in  the  affidavit. 
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Report  on  the  Law  of  Evidence.  After  examining  Re  R.  v.  Snider'^^  and 
Gagnon  v.  Ontario  Securities  Commission, '^^'  the  Report  stated  as  follows:"^^ 

From  these  cases  it  appears  that  under  Canadian  law  the  court  may  in 
certain  cases  examine  the  ground  on  which  a  minister  claims  privilege,  to 
determine  whether  the  privilege  can  be  sustained;  in  other  cases  the  court  may 
determine,  from  the  very  nature  of  the  documents  for  which  privilege  is 
claimed,  that  no  examination  should  be  ordered,  as  for  example  in  the  case  of 
cabinet  minutes  and  diplomatic  reports. 

This  position  is,  then,  similar  to  the  English  position  respecting  the  disposi- 
tion of  a  claim  to  Crown  privilege  in  a  judicial  proceeding.  To  repeat  an 
earlier  observation,  these  cases  do  not  deal  with  such  a  claim  in  the  context 
of  legislative  committee  proceedings.*^^ 

b.      Conclusions 

In  connection  with  the  issue  of  Crown  privilege,  the  Commission  has 
been  mindful  of  the  very  important  assertion  made  in  the  Australian  Re- 
port that  "because  different  aspects  of  the  public  interest  are  involved  i.e. 
the  proper  functioning  of  Parliament  as  against  the  due  administration  of 
justice,  the  question  of  disclosure  to  Parliament  is  not  the  same  as  the 
question  of  disclosure  to  a  Courf'.'^'^  The  Australian  Report,  however,  does 


(2)  When  a  Minister  of  the  Crown  certifies  to  any  court  by  affidavit  that  the 
production  or  discovery  of  a  document  or  its  contents  would  be  injurious  to 
international  relations,  national  defence  or  security,  or  to  federal-provincial  rela- 
tions, or  that  it  would  disclose  a  confidence  of  the  Queen's  Privy  Council  for 
Canada,  discovery  and  production  shall  be  refused  without  any  examination  of  the 
document  by  the  court. 

See.  also,  the  Proceedings  Against  the  Crown  Act,  R.S.O.  1980,  c.  393,  s.  12,  respecting 
discovery  against  the  Crown.  Both  statutes,  as  well  as  other  legislation,  were  considered 
by  the  Ontario  Law  Reform  Commission  in  its  Report  on  the  Law  of  Evidence  ( 1976),  at 
229-32. 

^■'  1 19541  S.C.R.  479,  1 1954|  4  D.L.R.  483. 
^^  1 19651  S.C.R.  73,  50  D.L.R.  (2d)  329. 

*^^  Ontario  Law  Reform  Commission,  Report  on  the  Law  of  Evidence  (1976),  at  228-29. 

'^^  Concerning  claims  to  Crown  privilege  in  other  contexts,  see,  for  example.  Attorney- 
General  of  Quebec  and  Keable  v.  Attorney-General  of  Canada,  |1979|  1  S.C.R.  218, 
(1978),  90  D.L.R.  (3d)  161  (public  inquiry  by  Commissioner  under  the  Public  Inquiry 
Commission  Act,  R.S.Q.  1964,  c.  1 1 ),  and  Re  Sparling  and  Smallwood  ( 1980).  118  D.L.R. 
(3d)  143  (Fed.  C.A.)  (investigation  by  inspector  appointed  by  the  Restrictive  Trade 
Practices  Commission  pursuant  to  the  Canada  Corporations  Act ,  R.S.C.  1970,  c.  C-32.  s. 
1 14).  Leave  to  appeal  to  the  Supreme  Court  was  granted  in  the  latter  case. 

^'^  Australian  Report,  supra,  note  24,  at  40,  para.  151.  It  has  even  been  suggested  that  the 
public  interest  is  not  the  same  in  civil  and  criminal  proceedings.  See  Evans,  supra,  note 
90,  where  it  is  .said  (at  362-63):  "It  may  also  be  that  the  public  interest  in  ensuring  that 
those  charged  with  criminal  misconduct  in  public  office  are  seen  to  be  subjected  to  a  full 
trial,  requires  that  claims  by  the  accu.sed  or  the  Attorney  General  to  withhold  from  the 
prosecution  evidence  of  guilt  should  be  examined  with  an  even  greater  circumspection 
than  is  called  for  in  civil  proceedings"  (footnotes  omitted). 

The  contention  that  the  question  of  disclosure  to  a  Legislature  may  differ  from  the 
question  of  disclosure  to  a  court  has  been  echoed  in  American  jurisprudence  as  uell. 
See  Berger.  supra,  note  85.  at  10.  See.  also.  Henkin.  supra,  note  85.  at  45:  "An  absolute 
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not  elaborate  on,  nor  draw  conclusions  concerning,  this  critical  distinction. 
Does  it  argue  in  favour  of  freer  access  to  government  documents  by  legisla- 
tive committees,  on  the  ground  that  the  interest  they  serve  is  more  of  a 
public  nature  than  the  interest  served  by  courts?""'  Yet,  there  is  a  clear 
public  interest  in  the  litigation  process,  especially  where  the  issues  involve 
matters  of  significant  public  concern.  Moreover,  where  legislative  commit- 
tees conduct  "investigatory"  hearings  directly  bearing  on  the  activities  of 
individuals  in,  for  example,  the  private  sector,  the  public  nature  of  the 
interest  served  by  such  committees  may  be  somewhat  less  intense."" 

One  must  also  not  lose  sight  of  the  public  interest  in  the  /70A7-disclosure 
of  certain  documents.  The  Australian  Report  put  the  matter  this  way:"'- 

Because  the  power  of  Parliament  to  require  the  production  of  documents 
and  the  giving  of  evidence  is,  for  practical  purposes,  unlimited,  the  extent  to 
which  a  House  requires  the  giving  or  production  of  executive  information  will 
necessarily  rest  on  convention.  Clearly  enough,  there  could  be  no  justification 
for  Parliament  requiring  an  unlimited  disclosure  of  information  by  the  execu- 
tive, even  in  camera.  The  process  of  Cabinet  Government  and  the  security  of 
military  information  would  be  seriously  prejudiced  if  all  information  in  these 
matters  were  readily  available  to  either  a  House  or  a  committee  of  a  House 
and  whether  in  public  or  in  camera.  This,  we  think,  is  self  evident. 

At  the  same  time,  the  Australian  Report  did  state  that  "it  is  necessary  in  the 
public  interest  at  least  to  attempt  a  definition  of  the  point  where  executive 
information  should  be  made  available  if  requested  by  a  House  or  its  com- 
mittee"."'^ In  attempting  to  arrive  at  such  a  "definition",  however,  it  is 
essential  to  bear  in  mind  the  necessarily  political  milieu  in  which  Crown 


privilege  against  disclosure  in  court  ...  does  not  necessarily  imply  that  it  is  similarly 
absolute  vis-a-vis  Congress,  which  has  its  own  constitutional  claims  to  know  national 
secrets  at  least  on  a  classified  basis'". 

'^^  The  Freedom  of  Information  Report,  supra,  note  27,  at  192,  raised  the  question  whether 
more  access  to  government  information  could  assist  in  "revitalizing"  the  role  of  the 
Legislature: 

In  suminaiA.  ihen,  although  elected  members  of  the  legislature  do  have  cer- 
tain forma!  oppotuinities  to  ask  for  information,  their  success  in  obtaining  it  is 
hampered  b\  conventions  on  the  one  hand,  and  by  practical  politics  on  the  other. 
The  inability  of  members  of  the  legislature  to  gain  access  to  information  generated 
in  the  policy-making  process  necessarily  restricts  their  ability  to  influence  these 
policies.  By  the  time  a  government  program  in  the  form  of  draft  legislation  reaches 
the  legislature,  the  issues  have  usually  been  analyzed,  debated  and  resolved  within 
the  ministry  and  the  Cabinet. 

In  the  view  of  many  political  commentators,  inadequate  access  to  information 
is  one  of  a  variety  of  factors  which  have  led  to  a  decline  in  the  policy-making  role 
of  the  legislative  branch  in  relation  to  that  of  the  executive.  It  is  possible,  then, 
that  greater  access  to  government  information  could  assist  in  revitalizing  the  role 
of  the  legislature  in  the  making  of  public  policy  in  Ontario.  [Footnotes  omitted | 


See  Committee  Report,  supra,  note  7,  at  5-6. 
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'"-  Supra,  note  24,  at  38,  para.  144. 
i03/Z7/c/.,at39,  para.  145. 
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privilege  is  asserted  and  disputed. '^^^  Concerning  the  need  to  preserve  flexi- 
bility in  this  context.  Sir  Richard  Barlas  has  stated:*"'' 

|T|he  boundaries  between  the  information  which  a  government  is  prepared  to 
give,  and  that  which  it  insists  on  withholding,  are  ill-defined  ...  To  formalize 
the  limits  within  which  information  could  be  given  might  perhaps  work  against 
the  interests  of  Select  Committees,  since  it  might  give  rise  to  excessive  rigidity. 
But  more  general  guidelines  might  perhaps  be  given 

Bearing  in  mind  both  the  rather  unique  peculiarities  of  legislative 
committee  proceedings,  in  which  a  claim  to  Crown  privilege  may  be  asser- 
ted, and  the  observations  made  above,  we  now  turn  to  the  critical  question 
whether,  strictly  as  a  matter  of  law,  there  should  be  an  unqualified  power  to 
compel  ministers  to  respond  to  all  questions  and  to  produce  all  relevant 
government  documents.  As  we  have  seen,  it  seems  clear  that  this  power 
exists  today  in  Ontario,  since  the  Legislative  Assembly  Act  does  not  distin- 
guish between  classes  of  witnesses  in  the  provisions  pertaining  to  the  power 
of  the  Assembly  to  punish  persons  who,  for  example,  refuse  to  answer 
questions  or  produce  documents  before  a  legislative  committee.  If,  how- 
ever, there  were  to  be  reform  of  the  present  law,  new  legislation  could  move 
to  the  other  extreme  and  treat  the  assertion  of  Crown  privilege  as  conclu- 
sive. By  way  of  an  intermediate  position,  the  doctrine  of  Crown  privilege 
could  be  recognized  expressly,  but  the  Assembly  or  a  special  legislative 
committee,  or  perhaps  the  courts,  could  be  empowered  to  assess  the  merits 
of  a  claim  to  Crown  privilege  and  even  examine  all  documents  in  respect  of 
which  the  claim  to  Crown  privilege  is  made;  or  this  same  right  of  examina- 
tion could  be  granted  in  respect  of  all  documents  except  very  sensitive  ones 
expressly  exempted— for  example,  documents  relating  to  national  or  pro- 
vincial security,  inter-provincial  relations.  Cabinet  matters,  and  the  like. 

The  Australian  Report,  consistent  with  the  Australian  practice  preva- 
lent at  the  time  of  its  publication  — a  practice  that  developed  prior  to 
Conway  v.  Rimmer^'^^^— stated  the  dilemma,  and  made  a  proposal,  in  the 
following  terms: '"^ 


'""*  See  Committee  Report,  supra,  note  7,  at  5.  Commenting  on  the  observations  made  in 
the  Barlas  memorandum,  supra,  note  46,  Poole  stated  as  follows  {supra,  note  78,  at  275): 

in  short,'  as  the  clerk  stated  in  his  memorandum  \supra,  note  46,  at  27,  para. 
60|,  the  issue  is  the  classic  one  of  the  power  of  the  House  vis-a-vis  the  Crown."  Any 
clarification  of  the  powers  of  Select  Committees  necessarily  throws  light  on  the 
balance  existing  between  executive  and  legislature  — a  balance  loaded  in  favour  of 
the  executive  because  of  its  call  upon  party  loyalties  which  in  the  last  resort,  on 
the  floor  of  the  House,  can  normally  be  expected  to  override  the  Commons  man's 
commitment  to  effective  scrutiny  of  the  administration. 

"^^  Barlas  memorandum,  supra,  note  46,  at  23,  para.  52.  Poole,  supra,  note  78,  at  276.  was  of 
the  view  that  the  United  Kingdom  Report  "may  have  been  wise  to  accept"  the  advice  in 
the  Barlas  memorandum. 


106 


1 19681  A.C.  910  (H.L.I. 


'"^Australian  Report,  supra,  note  24,  at  39,  para.  147.  See,  also.  Senate  Standing 
Committee  of  Privileges  Report,  supra,  note  63.  The  four  government  Senators.  ct)m- 
prising  the  majority  of  the  Senate  Standing  Committee  of  Privileges,  agreed  with  (he 
government's  claim  of  Crown  privilege.  However,  in  an  addendum.  Senator  l.J.  (green- 
wood, O-C.  — who.  as  Attorney  General,  had  been  co-author  of  (he  Australian  Report  — 
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On  this  matter  it  is  not  easy  to  express  a  view  which  will  satisfy  the  varying 
points  of  view  on  the  question  of  the  desirabihty  of  matting  executive  informa- 
tion available.  However,  against  the  background  of  a  system  which  is  based  on 
party  Government  and  the  responsibility  of  the  Ministers  to  Parliament,  we 
think  the  preferable  course  is  to  continue  the  practice  of  treating  the  Minis- 
ter's certificate  as  conclusive.  If  a  House  thought  that  a  Minister  was  improp- 
erly exercising  his  power  to  grant  a  certificate  it  could,  of  course,  withdraw  its 
confidence  in  him. 

The  Australian  Report  did,  however,  consider  briefly  the  possibility  that  a 
minister's  claim  to  Crown  privilege  ought  not  to  be  taken  as  conclusive:'"^ 

If  the  upholding  of  Crown  privilege  in  relation  to  documents  produced  by 
or  evidence  given  by  the  executive  is  not  to  depend  conclusively  on  the 
certificate  of  the  Minister,  consideration  could  be  given  to  committing  the 
question  of  privilege  to  a  Court  rather  than  leaving  it  to  the  House  or  the 
committee  in  question  to  inspect  the  documents  or  consider  the  information 
and  decide  for  itself  whether  it  is  to  be  produced.  If  this  course  was  not 
thought  desirable  and  the  Houses  wished  to  retain  control  of  their  own  proce- 
dures, consideration  could  be  given  to  establishing  a  committee  of  each  House 
or  a  joint  committee  which  could  consider  the  matter  in  camera  and  with  a 
due  regard  to  the  public  interest  involved. 

The  desirability  of  enforcing  a  committee's  power  to  call  for  persons  and 
documents  by  means  of  recourse  to  the  courts  ''in  those  rare  cases  where  it 
is  needed"  was  also  considered  in  the  Barlas  memorandum,  where  the 
following  conclusion  was  reached:'"'^ 

The  Report  of  the  Select  Committee  on  Parliamentary  Privilege  of  1967- 
68  (H.C.  34  of  1967-68,  paragraphs  138-146)  adduced  powerful  arguments 
against  subjecting  the  powers  and  privileges  of  the  House  to  the  jurisdiction  of 
the  courts  and  there  is  nothing  in  the  comments  on  that  report  contained  in 
the  recent  report  of  the  Committee  of  Privileges  (H.C.  417  of  1976-77)  which 
contradicts  that  view.  One  of  the  solutions,  we  understand,  being  considered 
by  the  Procedure  Committee  is  that  of  making  PPR  |the  power  to  compel 
persons,  papers  and  records]  enforceable  through  the  courts  of  law.  I  doubt 


disagreed  with  (he  v:vnernment  Senators.  In  so  doing,  he  varied  his  opinion,  from  that 
stated  earMn  in  ihe  \ustralian  Report,  concerning  the  conclusiveness  of  a  minister's 
certificate.  In  ScnakM  Greenwood's  addendum  to  the  1975  Report,  he  said: 

1  he  conclusiveness  of  the  Minister's  certificate  is  for  the  Senate  to  determine. 
There  may  be,  as  we  have  indicated,  occasions  when  the  desire  of  the  Minister  to 
withhold  information  from  the  Senate  or  its  Committee  must  yield  to  the  Senate's 
decision  to  obtain  the  information.  It  is  an  inadequate  remedy  for  the  Senate  to 
withdraw  confidence  in  a  Minister,  who  may  possibly  be  in  the  other  Chamber,  if 
the  effect  of  withdrawing  confidence  is  simply  to  have  the  record  of  the  with- 
drawal noted  in  the  Senate's  Journals  and  still  not  to  have  secured  the  information 
being  sought.  The  effect  to  be  given  to  a  certificate  is  for  the  Senate  to  consider 
responsibly  having  regard  to  the  competing  claims  for  confidentiality  and  for 
knowledge. 

To  the  extent  that  this  approach  conflicts  with  the  approach  contained  in  the 
earlier  paper  jthat  is,  the  Australian  Report]  I  prefer  the  view  expressed  herein. 

'"^  Australian  Report,  supra,  note  24,  at  39,  para.  149. 

'"'^  Barlas  memorandum,  supra,  note  46,  at  25,  para.  54. 
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whether  this  would  be  practicable.  Moi cover,  the  issue  of  whether  papers 
should  be  produced  or  withheld  would  certainly  not  be  justifiable  \sic:  justi- 
ciable! unless  the  courts  were  given  a  better  test  of  what  was  proper  to  be 
produced  than  exists  at  present  in  Parliamentary  Law.  I  do  not  think  that  the 
fact  that  the  courts  now  examine  Crown  Privilege  in  cases  before  them  is  in 
point:  they  consider  the  relevance  of  Crown  Privilege  in  issues  which  they 
themselves  are  trying  and  on  which  they  will  be  required  to  give  a  judgment.  It 
would  be  quite  a  different  matter  if  they  were  required  to  consider  the  rele- 
vance of  Crown  Privilege  in  an  issue  which  in  effect  a  Select  Committee  is 
trying  and  on  which  that  committee  will  be  required  to  give  judgment.  The 
fact  of  the  matter  is  that  the  provision  of  evidence  and  the  production  of 
papers  especially  by  State  institutions  has  always  been,  and  still  is,  treated  as  a 
political  issue;  and  that  being  so,  the  issue  can  only  be  tried  within  the  House. 

The  possibility  that  Crown  privilege  could,  at  least  to  some  degree,  be 
subject  to  scrutiny  as  a  matter  of  principle  is  made  manifest  in  the  Ontario 
Law  Reform  Commission's  Report  on  the  Law  of  Evidence.  In  the  context 
of  judicial  proceedings,  it  was  recommended  there  that  section  31  of  the 
Evidence  /^c/""  should  be  repealed  and  the  following  substituted,  in  part: 

42.  — (1)  This  section  applies  only  to  a  proceeding  in  the  Supreme  Court  or 
a  county  or  district  court,  whether  the  Crown  is  or  is  not  a  party. 

(2)  Subject  to  subsection  3  and  any  other  Act,  where  a  member  of  the 
Executive  Council  objects  to  the  disclosure  of  a  document  or  its  contents  or  of 
an  oral  communication  or  other  thing  on  the  ground  that  the  disclosure  would 
be  against  the  public  interest  and  certifies  to  the  court  by  affidavit  that  the 
document  or  oral  communication  or  other  thing  belongs  to  a  class  or  contains 
information  which  on  grounds  of  public  interest  specified  in  the  affidavit 
should  not  be  disclosed,  the  court  may  inquire  into  the  matter  privately  and,  if 
it  concludes  in  the  circumstances  of  the  case  that  the  public  interest  in  the 
proper  administration  of  justice  outweighs  in  importance  the  public  interest 
specified  in  the  affidavit,  it  may  order,  subject  to  such  restrictions  or  condi- 
tions as  it  deems  appropriate,  disclosure  on  discovery  or  by  a  witness  at  trial. 

(3)  Where  a  member  of  the  Executive  Council  certifies  to  the  court  by 
affidavit  that  the  Executive  Council  is  of  the  opinion  that  disclosure  of  any 
document  or  its  contents  or  any  oral  communication  or  other  thing  would  be 
injurious  to  the  security  of  Canada  or  Ontario  or  to  federal-provincial  rela- 
tions, or  that  it  would  disclose  a  confidence  of  the  Executive  Council,  disclo- 
sure shall  be  refused  without  any  examination  by  the  court  concerning  the 
document,  oral  communication,  or  other  thing. 

By  way  of  analogy,  one  could  argue  for  example  that,  in  the  context  of 
legislative  committee  proceedings,  there  ought  to  be  an  examination  of  any 
claim  to  Crown  privilege  in  respect  of  all  documents  or  oral  evidence, 
unless  a  member  of  the  Executive  Council  certifies  that  the  Council  is  of 
the  view  that  disclosure  of  the  information  requested  "would  be  injurious 
to  the  security  of  Canada  or  Ontario  or  to  federal-provincial  relations*',  or 
would  reveal  "a  confidence  of  the  Executive  Council".  But,  again,  the 
question  arises:  which  body  ought  to  be  given  the  jurisdiction  to  examine 


""  R.S.O.  1980.  c.  143.  See  Ontario  Law  Reform  Commission,  Report  on  the  Law  of 
Evidence  (1976).  at  232-33.  and  Appendix  A,  containing  the  Commissions  proposed 
Evidence  Act. 
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the  claim  to  Crown  privilege  in  relation  to  the  non-sensitive  documents  or 
oral  evidence  — the  courts,  the  committee  calling  for  the  information,  a 
separate  committee  specifically  established  to  oversee  such  matters,  or  the 
Assembly  itself? 

After  carefully  reviewing  the  matter  of  Crown  privilege,  and  bearing  in 
mind  the  context  in  which  the  claim  is  made  during  a  legislative  committee 
proceeding,  the  Commission  has  reached  the  following  conclusions.  We 
are  of  the  view  that,  as  a  matter  of  law,  every  witness  before  a  legislative 
committee,  including  a  civil  servant,  public  servant  and  a  minister  of  the 
Crown,  is  now  and  ought  to  remain  subject  to  the  applicable  provisions  of 
the  Legislative  Assembly  Act.  To  repeat  an  earlier  observation,  the  Act 
does  not  distinguish  between  different  classes  of  witnesses  with  respect  to 
the  duty  to  attend  a  committee  hearing  when  summoned  and  to  answer 
questions  and  produce  documents.  Accordingly,  any  witness  who,  for  ex- 
ample, refuses  to  obey  either  a  request  to  attend  before  a  committee,  or  a 
Speaker's  warrant  summoning  him  to  attend,  or  who  refuses  to  answer  any 
question  or  produce  any  document  required  by  a  legislative  committee,  is 
now,  and  ought  to  remain,  liable  to  be  punished  by  the  Legislative  Assem- 
bly pursuant  to  the  Legislative  Assembly  Act.^^^  In  the  strictly  legal  sense, 
then,  we  see  no  difference  between  ministers,  civil  servants,  public  ser- 
vants, and  private  citizens  insofar  as  their  status  as  committee  witnesses  is 
concerned."-^ 

Accordingly,  we  reject  the  approach  taken  in  the  Australian  Report^'^ 
that  would  treat  a  minister's  mere  assertion  of  Crown  privilege  as  conclu- 
sive, thereby  precluding  absolutely  any  further  examination  or  inquiry. 
While  we  do  recognize  that,  as  a  practical  matter  under  the  Australian 
approach,  a  minister  would  not  necessarily  escape  unscathed  from  a  per- 
sistent refusal  to  cooperate  with  a  committee,  we  are  of  the  view  that 
making  his  certificate  or  affidavit  conclusive  as  a  matter  of  law  could  serve 
at  the  very  outset  to  prevent  access  to  information  by  legislative  commit- 
tees; a  minister  could  use  the  certificate  or  affidavit  as  a  legal  shield  behind 
which  he  could  refuse  to  disclose  even  non-sensitive  information.  We  be- 
lieve that  a  regime  in  which  a  minister's  certificate  or  affidavit  is  deemed  to 
be  conclusive  would  not  necessarily  promote  ministerial  responsibility; 
rather,  it  might  discourage  ministerial  responsibility,  since  any  such  statu- 


'"  See  United  Kingdom  Report,  supra,  note  30,  where  it  is  recommended  that  "in  future 
select  committees  should  be  empowered  by  the  House  to  order  the  attendance  of 
Ministers  to  give  evidence  to  them"  (at  xciv,  para.  7.21).  With  respect  to  the  production 
of  documents,  the  United  Kingdom  Report  stated  as  follows  (at  xciv-xcv,  para.  7.22): 
"We  further  recommend  that  select  committees  should  be  empowered  to  order  the 
production  of  papers  and  records  by  all  Ministers,  including  Secretaries  of  State  ... 
Although  the  enforcement  of  such  orders  against  Ministers— as  in  the  case  of  other 
committee  orders— would  require  the  authority  of  the  House,  we  believe  it  desirable 
that  the  power  of  select  committees  to  send  for  papers  and  records  should  be  regarded 
as  embracing  all  papers,  from  whatever  source,  which  are  required  by  committees  in 
carrying  out  the  responsibilities  entrusted  to  them  by  the  House." 

"^  See  Poole,  supra,  note  78,  at  272:  "Political  consequences  apart  ...  disobedience  [by  a 
government  minister)  of  an  Order  to  produce  documents  would  presumably  be  found  by 
the  House  to  constitute  a  contempt." 

' '  -^  Supra,  note  24. 
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tory  provision  enshrining  this  aspect  of  Crown  privilege  might  be  perceived 
as  a  barrier  to  further  negotiation  and  possible  compromise  in  the  public 
interest. 

After  considerable  deliberation,  the  Commission  also  has  come  to  the 
conclusion  that  it  would  not  be  efficacious  for  either  a  court  or  a  special 
committee  of  the  Assembly  to  consider  specific  claims  to  Crown  privilege 
and  decide  them  on  a  case-by-case  basis.  We  particularly  are  of  the  opinion 
that  the  courts  ought  not  to  become  involved  in  disputes  concerning  the 
assertion  of  Crown  privilege  during  a  legislative  committee  hearing.  Rath- 
er, we  believe  that  the  present,  fundamentally  informal  "political"  method 
of  resolving  disputes  between  committees  and  persons  claiming  Crown 
privilege  accords  well  with  the  very  nature  of  the  context  in  which  the 
dispute  arises.  As  we  have  emphasized  before,  the  purpose  of  legislative 
committees  is  to  further  political  ends  bearing  on  the  governance  of  the 
Province.  Conflicts  between  witnesses  asserting  Crown  privilege  and  com- 
mittees seeking  to  oversee  the  administration  of  government  departments 
and  agencies  or  to  investigate  or  inquire  into  matters  of  public  concern 
involving  the  government  or  private  persons  should  be  resolved  in  the 
political  arena,  not,  for  example,  in  a  courtroom."^ 


"^  See  Evans,  supra,  note  90,  at  367-68  (footnote  omitted): 

The  legitimacy  of  the  courts'  intervention  in  disputes,  particularly  when  an  agency 
of  the  State  is  a  party,  depends  in  large  part  on  the  maintenance  of  a  clear  distance 
between  the  courts  and  the  party  political  arena.  It  is  surely  not  totally  implausible 
to  suggest  that  an  awareness  of  the  delicacy  of  the  judicial  role  in  matters  of  public 
law  may  explain  why  courts  have  in  the  past  been  very  reluctant  to  put  themselves 
in  the  position  of  deciding  on  a  case-by-case  basis  whether  the  public  interest 
requires  the  disclosure  of  Cabinet  or  policy  documents.  As  it  is,  the  power  that  the 
courts  have  assumed  since  1968,  to  inspect  documents  for  which  privilege  is 
claimed  and  to  strike  a  balance  between  competing  heads  of  public  policy,  already 
involves  the  courts  in  a  more  overtly  political  function  than  they  normally  con- 
cede that  they  exercise.  For  the  courts  to  draw  an  admittedly  rather  rough  and 
ready  line  at  those  documents  likely  to  contain  explosive  ammunition  for  the 
partisan  political  debate  may  display  a  healthy  instinct  for  institutional  self- 
preservation. 

See,  also,  Evans,  at  375-76. 

In  the  United  States,  the  resolution  of  disputes  between  the  President,  claiming 
executive  privilege,  and  the  Congress,  is  also  viewed  in  political  terms.  See  Henkin, 
supra,  note  85,  where  it  is  stated  (at  43;  footnote  omitted): 

Probably,  the  proper  resolution  of  this  conflict  will  remain  a  political  issue,  with 
the  President  not  denying  Congress  too  lightly  or  too  often,  and  Congress  not 
pressing  the  matter  to  the  point  of  contempt  proceedings,  though  it  might  insist 
more  often  on  personal  certifications  of  privilege  by  heads  of  departments  or  even 
by  the  President  himself.  In  extremis.  Congress  has  other  weapons  to  compel 
divulgence,  notably  the  power  to  withhold  appropriations  for  executive  programs 
or  other  needs. 

See,  also.  Cox,  "Watergate  and  the  Constitution  of  the  United  States"  (1976),  26  U. 
Toronto  L.J.  125,  where,  after  stating  (at  \^4e{  seq.)  that  the  issue  of  executive  privilege 
is  a  political  one.  Cox  recommended  that  more  power  ought  to  be  vested  in  Congress. 
At  1.^7.  he  said  (footnotes  omitted): 

The  best  solution,  assuming  the  constitutional  difficulties  can  be  overcome, 
would  be  to  enact  legislation  vesting  the  final  decision  in  Congress  — instead  of  in 
the  president,  where  it  rests  today— by  making  it  the  legal  duty  of  the  president 
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It  is  true  that  a  reference  to  a  special  legislative  committee  established 
to  deal  with  claims  of  Crown  privilege  that  are  opposed  by  legislative 
committees  would  involve  a  political,  as  opposed  to  a  judicial,  resolution 
more  consistent  with  the  true  nature  of  the  conflict.  However,  we  believe 
that  a  serious  dispute  over  Crown  privilege,  which  cannot  be  resolved  by 
some  type  of  negotiation  and  accommodation,  ought  not  to  be  simply 
transferred  to  another  small  legislative  committee.  At  this  stage,  where  the 
dispute  has  taken  on  a  rather  larger  dimension,  we  are  of  the  view  that  only 
the  full  Assembly  ultimately  ought  to  be  seized  with  the  matter,  should  the 
committee  or  witness  in  question  each  persist. '^^^ 

Accordingly,  we  recommend  that  a  legislative  committee  and  the  As- 
sembly, faced  with  a  recalcitrant  minister,  civil  servant,  public  servant,  or 
other  witness  claiming  Crown  privilege,  and  determined  to  pursue  the 
matter,  should  be  entitled  to  invoke  the  normal,  existing  procedures  avail- 
able under  the  Legislative  Assembly  Act  in  order  to  force  the  witness  to 
provide  the  required  information.  Again,  we  wish  to  emphasize  that  our 
recommendation  involves  no  change  in  the  present  law.  Under  the  Legisla- 
tive Assembly  Act,  there  is  now  no  legal  impediment  to  requiring  any 
witness  to  answer  any  question  or  produce  any  document  and,  in  our  view, 
no  such  impediment  ought  to  be  created.  We  believe  that  it  is  entirely 
appropriate  in  our  parliamentary  system,  and  consistent  with  our  notions 
concerning  ministerial  responsibility,  to  leave  to  the  members  of  the  Legis- 
lative Assembly  the  decision  whether  to  employ  any  dispute  resolution 
procedures  or  to  institute  penal  sanctions  pursuant  to  the  Act.  We  believe 
that  this  system,  in  which  the  elected  representatives  in  the  Assembly 


and  any  other  official  in  the  executive  branch  to  respond  to  any  subpoena  ap- 
proved by  the  full  Senate  or  House  of  Representatives.  Under  our  practice,  inves- 
tigations in  aid  of  legislation  or  pursuant  to  congressional  oversight  over  the 
conduct  of  the  executive  branch  are  conducted  by  sundry  standing  committees  of 
the  Senate  and  House  of  Representatives.  A  single  committee,  or  sub-committee, 
because  it  offers  little  guarantee  of  restraint  upon  individual  passion  or  political 
ambition,  is  the  greatest  threat  to  the  values  of  confidentiality  and  carries  the 
greatest  danger  of  legislative  irresponsibility  or  oppression  ...  Requiring  the  vote 
of  the  full  Senate  or  House  of  Representatives  would  not  only  provide  a  forum  in 
which  the  executive's  arguments  could  be  deliberately  considered,  but  the  uncer- 
tainty of  the  outcome  would  press  all  concerned  to  negotiate  an  accommodation. 
A  vote  of  the  entire  Senate  or  House  of  Representatives  is  required  to  cite  a 
private  person  for  contempt  of  Congress,  and  that  requirement  has  proved  useful. 
If  either  house  did  vote  to  require  the  information,  supplying  it  should  be  a  legal 
duty  enforceable  by  judicial  subpoena  as  in  the  case  of  the  Watergate  tapes. 

In  a  similar  vein,  see  Barlas  memorandum,  supra,  note  46,  at  27  et  seq.,  paras.  60  et  seq., 
and  United  Kingdom  Report,  supra,  note  30,  at  xcv  et  seq.,  paras.  7.23  et  seq. 
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""  See  Barlas  memorandum,  supra,  note  46,  at  26,  para.  58: 

It  is  however  doubtful  whether  reference,  automatic  or  otherwise,  to  the 
Committee  of  Privileges  would  be  of  much  assistance  in  enforcing  PPR  |the  power 
to  send  for  persons,  papers  and  records)  in  the  case  of  government  departments. 
Ministers  and  civil  servants,  etc.  In  the  first  place  that  Committee  possesses  no 
penal  powers  and  could  only  report  back  to  the  House.  And  before  they  reported, 
they  would  undoubtedly  require  to  re-examine  the  circumstances  in  which  an 
answer  or  the  production  of  papers  was  refused;  this  would  involve  going  over 
much  the  same  ground  as  the  original  committee  had  done  and  would  certainly 
not  lead  to  a  determination  of  the  issue  in  time  to  be  of  much  use  to  the  committee 
concerned. 
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would  continue  to  be  the  final  arbiters  in  matters  relating  to  witnesses 
before  legislative  committees,  would  continue  to  provide  reasonable  flexi- 
bility in  dealing  with  those  very  rare  situations  in  which  committees  and 
witnesses  remain  at  loggerheads."^' 

Before  we  leave  the  subject  of  Crown  privilege,  we  wish  to  anticipate 
briefly  a  later  discussion  in  this  Report.  In  many  instances,  the  assertion  of 
Crown  privilege  arises  not  so  much  from  a  wish  to  keep  certain  evidence 
secret  vis-a-vis  a  legislative  committee,  but  rather  from  a  legitimate  wish  to 
keep  that  evidence  out  of  the  public  domain.  In  this  connection,  the  Com- 
mission will  consider  below  the  use  of  in  camera  proceedings"'  and  the 
non-publication  of  sensitive  or  confidential  material"^  that  frequently 
forms  the  subject  matter  of  a  claim  to  Crown  privilege.  By  means  of  these 
procedures,  a  compromise  may  be  more  easily  effected  between  the  need 
for  legislative  committees  to  have  adequate  information  and  the  need 
to  prevent  certain  kinds  of  evidence  from  getting  undesirable  public 
exposure. 

5.      PENAL  SANCTIONS 

In  previous  sections,  we  have  discussed  the  existing  exclusive  power  of 
the  Legislative  Assembly  to  compel  the  attendance  of  witnesses  at  commit- 
tee hearings  and  to  compel  witnesses  to  answer  questions  and  produce 
documents.""^  We  now  turn  to  a  discussion  of  the  penal  sanctions  that  are, 
and  should  be,  imposed  for  non-attendance  or  non-cooperation.  In  this 
connection,  the  Commission  wishes  to  consider  three  fundamental  issues. 
The  first  issue  concerns  the  body  that  should  be  empowered  to  impose 
sanctions— for  example,  the  Legislative  Assembly,  as  is  the  case  at  present 
in  Ontario,  pursuant  to  the  Legislative  Assembly  Act,  or  the  courts,  as  has 
been  the  case  in  more  recent  years  in  the  United  States,  pursuant  to  the 
United  States  Code.  The  second  issue  concerns  the  conduct  in  respect  of 
which  sanctions  may  be  imposed.  Finally,  the  third  issue  concerns  the 
nature  of  the  sanctions,  at  present  restricted  to  imprisonment  for  contempt 
pursuant  to  section  46  of  the  Act. 

Before  discussing  the  three  matters  described  above,  we  should  note 
that,  in  the  Committee  Report,  the  Standing  Procedural  Affairs  Committee 
did  not  expend  much  time  considering  the  conduct  for  which  penal  sanc- 
tions may  be  imposed  by  the  Assembly,  and  little  more  on  the  nature  and 
effectiveness  of  these  sanctions.  The  Report  did  state,  however,  that  the 
power  of  the  Assembly  to  punish  a  witness  for  contempt  of  the  House  — a 
power  that,  at  least  in  terms  of  its  retention,  the  Committee  did  not  ques- 


"^  Concerning  the  jurisdiction  of  the  Legislature  to  impose  penal  sanctions  for  contempt, 
see  infra,  note  124. 

"^  See  infra.  Chapter  3,  section  4(c). 

"^  See  infra.  Chapter  ?>,  section  4(d). 

"'^  See  supra,  this  Chapter,  section  4.  The  relevant  statutory  provisions  appear  in  Chapter 
1,  section  1. 
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tion  — "is  cumbersome  and  difficult  to  bring  to  bear  .. .".'^'^  In  fact,  the 
Report  noted,  this  procedure  has  never  been  used.'-' 

(a)    Who  Should  Impose  Penal  Sanctions? 

With  respect  to  contempt  proceedings,  the  Austrahan  Report  noted 
that  the  "power  of  commitment  for  contempt  has  been  described  as  *the 
keystone  of  Parhamentary  privilege'". '^^  It  went  further  to  claim  that 
"|w)ithout  this  power  neither  House  would  be  able  to  enforce  its  privi- 
leges''.'-'* However,  the  power  of  a  Legislature  to  punish  for  contempt  has 
not  gone  without  criticism.  For  example,  some  writers  have  advocated  that 
contempt  of  the  Legislature  should  be  a  matter  for  the  courts,  rather  than 
for  the  Legislature  itself.'-^  The  most  obvious  example  of  judicial  involve- 


•^^  Committee  Report,  supra,  note  7,  at  11. 

'2'  Ibid.  The  American  experience  — which  involves  an  extensive  use  of  Congressional 
committees— appears  to  be  different.  One  commentator  has  stated: 

One  reading  of  the  development  of  the  law  in  regard  to  the  use  of  the  con- 
tempt power  of  Congress  suggests  that  the  courts  feel  that  the  frequency  of  con- 
tempt citations  indicates  that  they  are  being  used  as  punishment,  or  that  they  arise 
from  situations  where  exposure  or  informing  the  public  is  the  central  objective, 
rather  than  a  bona  fide  legislative  purpose.  The  courts  have  specifically  stated  that 
a  contempt  proceeding  cannot  be  punishment  per  se.  It  is  a  means  of  enforcing  the 
removal  of  obstructions  to  the  legislative  process  . . . 

It  would  seem  that  a  due  process  for  congressional  investigations  should  be 
developed  by  Congress  to  make  it  procedurally  more  difficult  for  a  contempt 
citation  to  be  handed  down. 

See  Moreland,  supra,  note  46,  at  271-72  (footnote  reference  omitted). 

'22  Australian  Report,  supra,  note  24,  at  14,  para.  50. 

'2^  See,  for  example,  Pearce,  "Contempt  of  Parliament— Instrument  of  Politics  or  Law?" 
(1968-69),  F.  L.  Rev.  241.  Pearce  argued  that,  because  the  power  to  punish  for  contempt 
was  an  "instrument  of  politics",  and  because  persons  subject  to  this  power  were  often 
denied  "natural  justice"  — for  example,  a  reasonable  opportunity  to  be  heard  — he  was  of 
the  view  that  "the  most  satisfactory  course  of  action  would  be  ...  for  the  jurisdiction  to 
punish  contempt  to  be  transferred  to  the  courts"  (at  241 ).  At  245-46,  he  stated  as  follows: 

|T|he  whole  concept  of  natural  justice  is  offended  by  a  finding  that  a  person  has 
committed  an  offence,  even  if  one  for  which  no  penalty  is  imposed,  without  being 
given  an  opportunity  of  defending  himself.  Cahill's  case  in  fact  reveals  two  major 
weaknesses  in  the  parliamentary  jurisdiction  to  punish  for  contempt  — the  diffi- 
culty of  preventing  a  contempt  charge  becoming  a  political  issue  and  the  absence 
of  guarantees  that  the  person  charged  will  be  given  a  proper  hearing.  Parliament  is 
a  political  body  and  to  expect  it  to  suddenly  drop  its  mantle  and  adjudicate  upon 
some  matter  with  the  impartiality  of  a  court  is  asking  the  impossible.  But  while  this 
might  explain  an  apparent  failure  by  a  Parliament  to  determine  a  charge  against  a 
person  fairly,  it  is  not  an  excuse  for  such  a  failure,  rather  it  is  a  reason  for  the 
transfer  of  the  jurisdiction  to  another  body.  Similarly,  unless  legislatures  are  pre- 
pared to  adopt  and  follow  rules  of  procedure  that  will  ensure  that  a  person  re- 
ceives a  proper  hearing,  the  question  must  be  asked  whether  it  is  not  more  appro- 
priate for  the  determination  of  contempt  actions  to  be  vested  in  a  body  such  as  a 
court  where  a  fair  hearing  will  be  obtained. 

Assuming,  however,  that  Parliament  would  continue  to  have  jurisdiction  to  punish  con- 
tempt, Pearce  raised  the  issue  whether  a  person  found  in  contempt  should  have  his 
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ment  is  in  the  United  States,  where  non-cooperation  with  a  Congressional 
committee  may  be  deah  with  either  by  the  courts,  as  an  offence  under  the 
criminal  law,  or  by  Congress  itself.'-^  The  applicable  statutory  provisions  of 
the  United  States  Code,'-^  originally  enacted  in  1857  to  supplement  the 
inherent  authority  of  Congress,'-^  are  as  follows:'-^ 

192.  Every  person  who  having  been  summoned  as  a  witness  by  the  authority 
of  either  House  of  Congress  to  give  testimony  or  to  produce  papers  upon  any 
matter  under  inquiry  before  either  House,  or  any  joint  committee  established 
by  a  joint  or  concurrent  resolution  of  the  two  Houses  of  Congress,  or  any 
committee  of  either  House  of  Congress,  willfully  makes  default,  or  who,  hav- 
ing appeared,  refuses  to  answer  any  question  pertinent  to  the  question  under 
inquiry,  shall  be  deemed  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
more  than  SI, 000  nor  less  than  $100  and  imprisonment  in  a  common  jail  for 
not  less  than  one  month  nor  more  than  twelve  months. 

194.  Whenever  a  witness  summoned  as  mentioned  in  section  192  of  this 
title  fails  to  appear  to  testify  or  fails  to  produce  any  books,  papers,  records,  or 
documents,  as  required,  or  whenever  any  witness  so  summoned  refuses  to 
answer  any  question  pertinent  to  the  subject  under  inquiry  before  either 
House,  or  any  joint  committee  established  by  a  joint  or  concurrent  resolution 
of  the  two  Houses  of  Congress,  or  any  committee  or  subcommittee  of  either 
House  of  Congress,  and  the  fact  of  such  failure  or  failures  is  reported  to  either 
House  while  Congress  is  in  session  or  when  Congress  is  not  in  session,  a 
statement  of  fact  constituting  such  failure  is  reported  to  and  filed  with  the 
President  of  the  Senate  or  the  Speaker  of  the  House,  it  shall  be  the  duty  of  the 


conviction  reviewable  by  a  court.  At  268,  he  indicated  three  types  of  review  that  could 
be  adopted. 

Pearce  also  discussed  (at  252  et  seq.)  the  criticisms  of  the  contempt  power  raised  in 
the  United  Kingdom  Report  From  the  Select  Committee  on  Parliamentary  Privilege 
(1967).  However,  the  Report  rejected  the  suggestion  that  the  penal  power  ought  to  be 
transferred  to  the  courts. 

'-"^  For  a  history  of  the  use  of  the  contempt  sanction,  see  Moreland,  supra,  note  46. 

'2^2U.S.C.  192,  194. 

'^^  See  11  Stat.  155  (1857).  For  a  survey  of  the  development  of  the  statutory  definition  of 
contempt,  see  Moreland,  supra,  note  46,  at  203  et  seq.  With  respect  to  the  initial  impact 
of  the  legislation,  Moreland  stated  as  follows  (at  205;  footnote  reference  omitted): 

It  is  a  curious  fact  that  in  spite  of  the  reasons  given  for  the  enactment  of  the 
statute,  its  adoption  by  Congress  made  little  immediate  difference  in  the  proce- 
dure for  punishing  contempt.  The  vast  majority  of  contumacious  witnesses  from 
1857  to  1876  ...  were  not  punished  under  the  statute.  The  possible  reason  is  that 
the  members  felt  that  if  a  witness  were  turned  over  to  the  courts,  the  body  con- 
cerned would  lose  its  opportunity  to  obtain  the  desired  testimony.  There  are  many 
cases  where  a  contumacious  witness  was  detained  for  a  few  days  after  which  he 
would  have  a  change  of  heart,  give  the  testimony  desired  and  then  be  discharged. 

Moreland  went  on  to  state  (at  242)  that  "lalfter  Kilhourn  v.  Thompson  |(  1880),  103  U.S. 
168 1  it  became  the  practice  of  Congress  to  rely  more  heavily  on  prosecutions  of  witnes- 
ses under  the  statute  rather  than  by  summary  proceedings"  conducted  by  Congress 
itself. 

128  While  s.  192  refers  to  persons  "summoned",  it  has  been  held  that  this  provision  includes 
not  only  those  persons  formally  summoned  by  subpoena,  but  also  those  persons  who 
voluntarily  appear:  Sinclair  v.  United  States  (1929),  279  U.S.  263.  See,  also,  supra,  this 
Chapter,  section  2. 
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said  President  of  the  Senate  or  Speaker  of  the  House,  as  the  case  may  be,  to 
certify,  and  he  shall  so  certify,  the  statement  of  facts  aforesaid  under  the  seal 
of  the  Senate  or  House,  as  the  case  may  be,  to  the  appropriate  United  States 
attorney,  whose  duty  it  shall  be  to  bring  the  matter  before  the  grand  jury  for  its 
action. 


While  in  this  Report  it  is  not  necessary  to  canvass  in  any  detail  the 
extensive  case  law  on  sections  192  and  194,  several  matters  ought  to  be 
noted  briefly.  At  the  outset,  it  should  be  made  clear  that  the  above  provi- 
sions operate  independently  of  the  inherent  jurisdiction  of  Congress  to  try 
and  subsequendy  punish  persons  guilty  of  contemptuous  conduct  toward 
either  House. '^^^  Yet,  notwithstanding  the  inherent  power  of  Congress  to 
mete  out  punishment  for  contempt,  in  recent  times  reliance  has  been 
placed  almost  exclusively  on  the  United  States  Code  provisions. 

Not  surprisingly,  given  the  dissimilar  nature  of  the  forums  involved, 
there  are  significant  differences  in  the  contempt  procedures  in  the  courts 
and  in  Congress.  Since  the  United  States  Code  provides  criminal  sanctions 
for  contempt,  the  accused  clearly  must  be  accorded  all  the  elements  of 
''due  process";  moreover,  the  courts  generally  are  strict  in  requiring  that  all 
safeguards  ordinarily  observed  at  a  criminal  trial  are  in  fact  observed  and 
that  no  substantive  or  procedural  irregularities  occur.  However,  it  appears 
that,  beyond  certain  minimum  "due  process"  rights— for  example,  the  right 
to  be  informed  of  the  alleged  offence  and  to  appear  before  the  Congress  to 
be  heard  — the  same  rigid  standard  does  not  apply  where  Congress  is  exer- 
cising its  inherent  jurisdiction.'^^' 

Moreover,  in  addition  to  compliance  with  the  Constitution  — which,  in 
its  "due  process"  and  other  safeguards,  affords  the  accused  several  impor- 
tant defences— the  specific  provisions  of  the  United  States  Code  must  be 
complied  with  in  all  respects  if  there  is  to  be  a  criminal  conviction  for 
contempt.  For  example,  reference  should  be  made  to  the  requirement  in 
section  192,  supplemented  by  judicial  decision,  that  the  question  that  the 
witness  has  refused  to  answer  or  the  document  he  has  refused  to  produce 
was  "pertinent  to  the  question  under  inquiry".  The  term  "pertinent"  appar- 
ently is  more  broadly  defined  in  the  context  of  section  192  than,  for  exam- 
ple, is  the  term  "relevant"  in  the  judicial  context.'^'  The  term  "pertinent" 
means  pertinent  to  the  subject  under  investigation,  not  generally  pertinent 
to  the  witness  himself.  The  material  sought  or  the  answers  requested  must 
relate  to  a  purpose  that  Congress  could  constitutionally  entertain,  and  such 
material  or  answers  must  fall  within  the  actual  terms  of  reference  of  the 
committee.  Under  section  192,  a  witness's  "default"  or  his  refusal  to  answer 


'-'"'  It  was  decided  in  ///  re  Chapman  (1897),  166  U.S.  661,  that,  notwithstanding  the  exist- 
ence of  statutory  contempt  provisions,  Congress  continued  to  have  the  power  to  punish 
for  contempt  and  could  not  divest  itself  of  such  power. 

'•^"  See  Gmppi  v.  Leslie  (1972),  404  U.S.  496. 

'^'  See  Moreland,  supra,  note  46,  at  225-26.  However,  "fishing  expeditions""  in  respect  of 
documents  have  been  struck  down  by  courts  called  upon  to  issue  subpoenas  as  violating 
the  "unreasonable  search  and  seizure""  provisions  of  the  Fourth  Amendment. 
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a  "pertinent"  question  must  involve  deliberate  and  intentional  behaviour, 
although  no  moral  turpitude  or  evil  or  otherwise  improper  motive  need  be 
involved  or  required  to  be  shown. 

Where  the  United  States  Code  provisions  are  involved,  it  should  be 
noted  that  it  is  irrelevant  that  the  guilty  party  has  attempted  to  ''purge''  his 
contempt  by  subsequently  answering  all  questions  put  to  him.  The  courts 
have  stated  that  prosecution  for  contempt  of  Congress  is  a  criminal  pro- 
ceeding and  that  the  defense  of  "purging"  in  criminal  contempt  is  not 
relevant  in  the  federal  courts.  However,  it  would  be  possible  for  a  court  to 
suspend  the  sentence  of  a  person  who  has  been  found  guilty  of  violating 
section  192,  but  who  is  subsequently  willing  to  give  testimony. 

Criticism  of  the  contempt  jurisdiction  of  a  Legislature  appeared  in  the 
United  Kingdom  Report'-*-  in  relation  to  the  inherent  powers  of  Parliament, 
although  such  criticism  had  a  substantially  narrower  focus  than  the  one 
described  above,  which  would  transfer  the  contempt  jurisdiction  of  the 
Legislature  to  the  courts.  The  United  Kingdom  Report,  adopting  the  rea- 
soning of  the  Barlas  memorandum, '■*■*  took  the  position  that  the  contempt 
proceedings  conducted  in  Parliament,  which  it  stated  were  "essentially 
political  in  character",  were  "inappropriate"  where  the  uncooperative  per- 
son was,  for  example,  a  minister  of  the  Crown.  In  lieu  of  contempt  proceed- 
ings, the  United  Kingdom  Report  recommended  that  committees  should 
be  given  the  right  "to  move  for  an  Address  or  an  Order  for  a  Return  of 
papers"  — a  procedure  to  require  the  production  of  documents— and  that 
the  motion  should  be  debated  by  the  House. '^^  However,  it  should  be  borne 
in  mind  that,  under  the  above  proposal,  the  final  determination  of  the 
matter  in  issue  would  continue  to  be  made  by  the  House,  and  not,  for 
example,  by  the  courts. 

The  Commission  does  acknowledge  the  "political"  component  in  any 
contempt  proceedings  conducted  by  the  Legislative  Assembly  and  involv- 
ing a  Cabinet  minister.  However,  we  do  not  entirely  accept  the  proposition 
propounded  in  the  United  Kingdom  Report  that  a  debate  in  the  House  in 
respect  of  traditional  contempt  proceedings  "would  be  essentially  politi- 
cal" and  therefore  "inappropriate"  where,  for  example,  ministers  are  con- 
cerned,'^^ but  somehow  would  be  nonpolitical  or  less  political  where  the 
debate  concerned  only  the  merits  of  a  committee  order  "requiring  the 
production  of  the  papers  within  a  specified  period  of  time".'^''  While  it  may 
well  be  less  palatable  for  a  minister  to  be  subject  to  contempt  proceedings, 
in  either  case  the  debate  necessarily  would  have  a  political  flavour  and  a 


'  ^-  Supra,  note  30. 

'  ^"^  Supra,  noie  46.  at  26-2S.  paras.  56-66. 

' ^"^  United  Kinudom  Report,  supra,  note  ."^0.  at  xcv-xcvi,  paras.  7.2.V7.27.  See,  also,  the 
quotation  from  Cox.  supra,  note  1  14. 

'  ^"^  United  Kintzdom  Report,  ihid..  at  xc\.  para.  7.24. 

'■^''United  Kintzdom  Report,  ihid..  at  xcv.  para.  7.25. 
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vote  against  the  minister  by  the  House  might  be  equally  damaging  as  a 
political  matter. '^^ 

Notwithstanding  the  fact  that  the  present  contempt  procedure  was 
described  in  the  Committee  Report  as  ''cumbersome  and  difficult  to  bring 
to  bear",  the  Report  did  concede  that  "|i|t  might  ...  have  some  deterrent 
effect  were  it  brought  to  witnesses'  attention". '^^ 

The  Commission  recognizes  the  difficulties  inherent  in  summoning  a 
non-cooperative  witness  to  the  bar  of  the  House.  We  also  recognize  that, 
unless  contempt  proceedings  operate  as  a  deterrent  to  recalcitrant  actions, 
such  proceedings  offer  only  punishment  for  the  failure  to  do  what  is  re- 
quired by  a  committee;  they  do  not  in  themselves,  for  example,  result  in  the 
production  of  documents  or  elicit  answers  to  questions. '^'^  But  this  charac- 
teristic is  common  to  all  penal  sanctions:  at  some  point  the  offender  simply 
must  be  punished,  in  part  as  a  deterrent  to  further  obstruction  by  him  or  as 
an  example  to  others. 

On  balance,  we  can  see  no  justification  for  jettisoning  a  procedure  that 
lies  at  the  very  heart  of  the  Assembly's  traditional  enforcement  jurisdiction 
and  transferring  that  jurisdiction  to  another  body.  We  believe  that,  since 
non-cooperation  with  a  legislative  committee  is  aptly  characterized  as  a 
contempt  of  the  Assembly,  and  since  it  arises  in  the  context  of  legislative 
proceedings,  it  therefore  ought  to  be  dealt  with  by  that  body.  The  Assem- 
bly is  best  able  to  assess  the  merits  of  any  objections  offered  by  a  witness 
and  to  weigh  the  nature  and  seriousness  of  the  offence  relative  to  the 
purpose  of  the  proceedings.  In  determining  what  course  of  action  ought  to 
be  taken,  the  Assembly  will  justifiably  bear  in  mind  not  simply  whether,  as 
a  matter  of  law,  a  contempt  has  occurred,  but  whether  it  is  advisable  to 
proceed  further  in  the  matter  and  exercise  its  penal  jurisdiction,  having 
regard  to  all  the  circumstances  of  the  case.  In  so  doing,  the  Assembly  is 
able  to  tailor  its  response  to  the  individual  case,  without  undue  emphasis 
on  the  strictly  legal  aspects  of  the  conduct  involved.  We  believe  that  this 
flexibility  is  sufficiently  important  to  be  preserved.'"*" 


'•^^  The  United  Kingdom  Report  did  not  really  foresee  frequent  use  of  the  proposed  new 
procedure.  In  fact,  the  Report  stated  that  "|w|e  envisage  that  the  procedure  set  out 
above  would  be  invoked  very  rarely,  if  at  all"  (ibid.,  at  xcvi,  para.  7.26). 

'•^^  Committee  Report,  supra,  note  7,  at  11.  We  shall  consider  the  possibility  of  alerting 
witnesses  infra.  Chapter  3,  section  2.  It  will  be  recommended  that  witnesses  should  be 
advised  of  the  possible  penalties  for  non-cooperation.  An  explanatory  brochure,  de- 
scribing such  penalties,  should  be  prepared  for  the  use  of  prospective  witnesses. 

^^^  See  Barlas  memorandum,  supra,  note  46,  at  26-28,  paras.  56-66. 

•'**'  See  Thomas,  "Parliamentary  Privilege  at  Westminster"  (1980),  61  The  Parliamentarian 
212,  who  stated  (at  212): 

This  sole  right  to  enforce  their  privileges  is  not,  unfortunately,  enjoyed  by  all 
Commonwealth  Parliaments,  but  it  is  one  that  is  highly  prized  by  those  who  do.  It 
ensures  that  the  House  is  beholden  to  no  other  body  for  protection  and  is  able  to 
assess  for  itself  the  degree  of  seriousness  of  contempts. 

One  incidental  consequence  of  this  is  that  the  House  can  take  a  relaxed  view 
of  slight  or  foolish  offences  that  a  court  might  feel  in  duty  bound  to  punish. 
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Of  course,  we  do  not  mean  to  suggest  that  none  of  the  safeguards 
inherent  in  judicial  proceedings  ought  to  be  appHed  to  contempt  proceed- 
ings in  the  Assembly.  The  Assembly  should  be  scrupulous  in  ensuring  that 
all  persons  brought  before  it  are  given  a  fair  hearing,  including  the  right  to 
legal  representation  and  to  be  afforded  a  reasonable  opportunity  to  defend 
their  actions.  However,  we  are  of  the  view  that  the  rights  of  persons  alleg- 
edly in  contempt  can  be  safeguarded  adequately  in  and  by  the  Assembly 
itself,  and  need  not  necessarily  be  exercised  only  in  a  court  of  law. 

(b)    Conduct  in  Respect  of  Which  Sanctions  May  be  Imposed 

In  this  portion  of  the  Report,  we  shall  concern  ourselves  exclusively 
with  conduct  that  interferes  with  or  obstructs  legislative  committees  in 
their  attempt  to  hear  witnesses  and  obtain  relevant  oral  testimony  or  doc- 
uments. As  we  have  seen,  section  45(1)  of  the  Legislative  Assembly  Act 
lists  eleven  general  categories  of  conduct  that  may  be  punished  by  the 
Assembly.  Some  of  these  categories  deal  specifically,  in  whole  or  in  part, 
with  the  role  of  witnesses  before  legislative  committees.  For  example,  there 
are  provisions  concerning  the  bribing  of  a  member  in  respect  of  the  promo- 
tion of  matters  submitted  or  to  be  submitted  to  a  committee,'^'  tampering 
with  a  witness,'"*-  giving  false  evidence  or  refusing  to  give  evidence  before  a 
committee, '^^  disobedience  to  a  Speaker's  warrant  requiring  attendance 
before  a  committee, '■*"'  and  knowingly  presenting  a  forged  or  false  docu- 
ment to  a  committee.'^'' 

The  Commission  believes  that  the  Assembly  should  continue  to  have 
the  authority  to  impose  penal  sanctions  in  respect  of  the  existing  classes  of 
conduct  contained  in  section  45(1)  of  the  Legislative  Assembly  Act.  How- 
ever, we  are  of  the  view  that  the  Assembly's  powers  ought  to  be  expanded 
and  that  additional  offences  should  be  added  to  section  45(1).  Accordingly, 
we  recommend  that  it  should  be  an  offence  for  any  person  to  engage  in  any 
of  the  following  kinds  of  conduct:  (1)  to  escape  from  custody,  after  having 
been  apprehended  pursuant  to  a  Speakers  warrant;'"*^  (2)  knowingly  to 
attempt  to  dissuade  or  prevent  a  person  from  obeying  a  Speaker's  war- 
rant'"*" or  a  request  by  a  committee  to  appear  before  it;  or  (3)  to  cause, 
inflict,  or  procure  any  violence,  punishment,  damage,  loss,  or  disability  on 


Thomas  went  on  to  contend  that  "it  is  normally  the  case  that  the  dignity  of  Parhament  is 
best  served  by  ignoring  minor  contempts"  (at  212). 

'-"  Legislative  Assembly  Act.  R.S.O.  1980,  c.  235,  s.  45(1)3. 

'■^-//7/c/..  s.  45(1)5. 

^^^  IhicL,  s.  45(1)6. 

^^^  Ihicl..  s.  45(1)7. 

^^"^  IhicL.  s.  45(I)H. 

'■^^'  See  ibid.,  s.  35(2),  concerning  the  issuance  of  a  Speaker's  warrant.  The  procedure  for 
obtaining  a  Speaker's  warrant  is  considered  infra,  this  Chapter,  section  6. 
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or  to  a  person  on  account  of  his  having  appeared  as  a  witness  or  on  account 
of  any  evidence  lawfully  given  by  him.'"^^ 

We  believe  that,  taken  together,  the  expanded  provisions  of  section 
45(1)  would  provide  the  Assembly  with  sufficiently  wide  scope  to  punish  a 
broad  range  of  conduct  designed  to  interfere  with  the  normal  functioning 
of  its  legislative  committees. 

(c)    The  Nature  of  the  Sanctions 

Having  considered  the  conduct  that  might  give  rise  to  the  use  of  the 
Assembly's  penal  jurisdiction,  we  now  turn  to  the  sanctions  that  the  As- 
sembly may  impose.  While  we  endorse  the  general  thrust  of  the  contempt 
power,  we  do  wish  to  make  a  recommendation  concerning  the  punishment 
for  committing  any  of  the  offences  mentioned  in  section  45  of  the  Legisla- 
tive Assembly  Act.  At  present,  aside  from  censures  or  reprimands,  the 
Assembly's  discretion  is  rather  confined.  Section  46  of  the  Act  provides  as 
follows: 

46,  Every  person  who,  upon  such  inquiry,' '^"^i  is  found  to  have  committed 
or  done  any  of  the  acts,  matters,  or  things  mentioned  in  section  45,  in  addition 
to  any  other  penalty  or  punishment  to  which  he  may  by  law  be  subject,  is  liable 
to  imprisonment  for  such  time  during  the  session  of  the  Legislature  then  being 
held  as  is  determined  by  the  Assembly. 

But  it  may  be  contended  that,  if  censure  or  reprimand  is  often  too  mild  a 
punishment,  imprisonment  under  section  46  is  often  too  harsh. 

A  United  Kingdom  Committee  has  suggested  the  possibility  of  invest- 
ing the  House  of  Commons  with  the  power  to  impose  financial  penalties. 
The  Report  containing  this  proposal  stated  as  follows:'''" 

Your  Committee  further  consider  that  the  penal  jurisdiction  of  the  House 
is  unnecessarily  handicapped  by  the  absence  of  any  power  to  impose  a  fine. 
They  take  the  view  that  the  type  of  contempt  likely  to  be  committed  in 
modern  times  can  often  best  be  dealt  with  by  a  fine  and  that  the  power  to 
impose  a  fine  would  resolve  the  dilemma  which  may  on  occasions  face  the 
House  that  a  mere  rebuke  appears  to  be  inadequate  penalty  whilst  imprison- 
ment would  be  unnecessarily  harsh.  It  is  moreover  the  only  penalty  which  can 
be  imposed  upon  a  limited  company  or  other  corporate  body. 


'^^  Concerning  these  proposals,  see  Australian  Report,  supra,  note  24,  at  79,  para.  232(e) 
and  (f). 

'"^^^  S.  45(2)  of  the  Act  provides  as  follows: 

45.  — (2)  For  the  purposes  of  this  Act,  the  Assembly  possesses  all  the  powers 
and  jurisdiction  necessary  or  expedient  for  inquiring  into,  adjudging  and  pro- 
nouncing upon  the  commission  or  doing  of  the  acts,  matters  or  things  mentioned 
in  subsection  1  and  for  awarding  and  carrying  into  execution  the  punishment 
thereof. 

'"""United  Kingdom,  House  of  Commons,  Report  From  the  Select  Committee  on 
Parliamentary  Privilege,  Reports  from  Committees  1967-68,  Vol.  XII,  at  189,  paras. 
195-97. 
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Your  Committee  are  of  the  opinion  that  the  House  should  enjoy  . . .  the 
power  to  remit,  suspend  or  vary  any  penalty  which  it  has  imposed  ... 

Your  Committee  appreciate  that  legislation  will  be  necessary  to  give  ef- 
fect to  the  proposals  made  in  paragraphs  194  to  196;  and  they  recommend  that 
such  legislation  be  introduced. 

In  addition,  the  Australian  Report  mentioned  that,  at  least  prior  to  1666, 
the  House  of  Commons  at  Westminster  did  impose  fines  for  contempt  as 
well  as  committing  uncooperative  persons  to  jail.''''  The  Report  went  fur- 
ther to  observe  that,  while  at  one  time  there  appeared  to  be  some  doubt 
raised  concerning  the  power  of  the  House  of  Commons  to  impose  fines,'''- 
there  seemed  to  be  no  doubt  that  at  least  the  Australian  Senate  had  this 
power. ''''^  At  the  time  of  publication  of  the  Australian  Report,  the  relevant 
Standing  Order  in  the  Australian  Senate  appeared  to  be  very  wide  indeed. 
Standing  Order  383  provided  that  "[i|f  a  witness  fails  or  refuses  to  attend  or 
to  give  evidence,  the  Senate  on  being  acquainted  therewith  shall  deal  with 
the  matter".'''^  In  addition,  reference  should  be  made  to  two  Australian 
statutes,  the  Public  Works  Committee  Act  1969,  as  amended,  and  the 
Public  Accounts  Committee  Act  1951,  as  amended.  Both  statutes  provide 
that  certain  kinds  of  non-cooperation  by  a  witness  before  the  committees 
to  which  the  above  Acts  apply  is  an  offence,  prosecuted  summarily  or  by 
indictment,  that  may  give  rise  to  imprisonment  or  a  fine.  Finally,  the  Aus- 
tralian Report  noted  that  the  Western  Australian  Parliamentary  Privileges 
Act  189L  as  amended,  provided  for  fines  or  imprisonment  in  respect  of 
offenders.'^'' 

The  Commission  is  of  the  view  that  there  is  insufficient  statutory 
flexibility  insofar  as  the  options  open  to  the  Assembly  are  concerned. 
Accordingly,  we  recommend  that,  in  addition  to  any  other  type  of  punish- 
ment that  the  Assembly  has  jurisdiction  to  impose  against  a  person  who 
appears,  or  has  been  summoned  to  appear,  as  a  committee  witness,  and 
who  is  found  to  be  in  contempt,  the  Assembly  should  be  empowered  by 
statute  to  impose  a  fine  of  an  amount  that  is  reasonable  in  the  circum- 
stances. We  also  recommend  that  the  Assembly  should  be  given  the  power 
to  vary,  suspend  or  cancel  any  order  under  which  a  witness  has  been 
punished.  By  means  of  these  proposals,  then,  the  penalties  imposed  on 
offending  witnesses  will  more  likely  serve  to  fit  the  nature  and  gravity  of 
their  offences. 


'■"'  Supra,  note  24.  at  14.  para.  51. 

'^-  See  R.  V.  Pitt  ( 1762).  .1  Burr.  1335.  per  Lord  Mansfield. 

'■'•^  Supra,  note  151. 

^^^  See.  also.  House  of  Representatives  Standing  Order  355,  at  the  time  of  publication  of  the 
Australian  Report. 

'■"'"'  Many  other  jurisdictions  impose  fines.  However,  special  mention  should  be  made  of  the 
Botswana  National  Assembly  I  Powers  and  Privileges  I  I  Amendment  I  Act.  IWO.  Nix  X 
( 1980).  s.  19.  This  statute  is  one  of  the  most  detailed  and  comprehensive  of  its  kind.  Sec. 
also.  Pearce.  supra,  note  124,  at  269. 
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6.      THE  PROCEDURE  TO  OBTAIN  A  SPEAKER\S  WARRANT 

Where  a  person  called  to  appear  before  a  legislative  committee  refuses 
to  attend  the  committee  proceedings,  section  35(2)  of  the  Legislative  As- 
sembly Act  may  be  invoked  to  obtain  a  Speaker's  warrant  requiring  atten- 
dance. Section  35(2)  provides  as  follows: 

35.  — (2)  When  the  Assembly  requires  the  attendance  of  a  person  before  the 
Assembly  or  a  committee  thereof,  the  Speaker  may  issue  his  warrant  directed 
to  the  person  named  in  the  order  of  the  Assembly  requiring  his  attendance 
before  the  Assembly  or  committee  and  the  production  of  the  papers  and 
things  as  ordered. 

Notwithstanding  what  appears  to  be  the  clear  language  of  section  35(2), 
requiring  the  Assembly  to  make  an  appropriate  order  before  the  Speaker 
may  issue  his  warrant,  a  variation  in  this  practice  has  occurred  from  time  to 
time  in  Ontario.  In  some  circumstances,  the  Speaker  has  been  approached 
directly  by  a  committee,  without  first  reporting  to  the  Assembly  and  ob- 
taining an  order. '''^  The  following  Assembly  resolution  illustrates  how  the 
Assembly  itself  may  provide  for  this  contingency:"'^^ 

Resolved,  That  the  matter  of  plant  closings,  and  related  issues,  be  re- 
ferred to  a  Select  Committee  on  Plant  Shutdowns  and  Employee  Adjustment 
for  its  consideration  and  report  as  soon  as  possible;  And  that  the  Committee 
have  the  powers  to  call  for  persons,  papers  and  things  and  to  examine  witnes- 
ses under  oath,  and  the  Assembly  doth  command  and  compel  attendance 
before  the  said  Committee  of  such  persons  and  the  production  of  such  papers 
and  things  as  the  Committee  may  deem  necessary  for  any  of  its  proceedings 
and  deliberations,  for  which  the  honourable  the  Speaker  may  issue  his  War- 
rant   

A  further  illustration  of  the  possibility  of  issuing  a  warrant  by  the 
Speaker,  without  the  intervening  step  of  making  a  report  to  the  Assembly, 
occurred  on  December  12,  1980,  when  the  Assembly  authorized  standing 
committees  to  sit  in  the  interval  between  the  Fourth  and  Fifth  Sessions  of 
the  31st  Legislature.  The  Assembly  then  went  further  to  give  the  following 
instructions:'^^ 

And  that,  on  the  request  of  a  Standing  Committee,  the  Committee  while 
sitting  during  the  interval  may,  if  necessary,  ask  Mr.  Speaker  through  the 
office  of  tho  Clerk  to  issue  his  warrant  or  warrants  for  the  attendance  of  a 
witness  or  for  the  production  of  papers  and  things  deemed  necessary  by  the 
Committee. 

The  fact  that  legislative  committees  increasingly  hold  hearings  be- 
tween sessions,  when  the  Assembly  is  not  sitting,''''^  has  made  the  direct 


'^^  See  White,  supra,  note  11,  at  14. 

'''^  Province  of  Ontario,  Legislative  Assembly,  Votes  and  Proceedings  (Fourth  Session,  31st 
Parliament),  Issue  No.  81,  at  325.  Emphasis  added. 

^^^Ibid.,  Issue  No.  112,  at  449. 

'^^  See  White,  supra,  note  11,  at  15:  "With  occasional  exceptions,  select  committees  only 
meet  when  the  House  is  not  in  session.  In  recent  years,  standing  committees  have  been 
meeting  with  great  frequency  between  sessions  and  during  recesses." 
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issuance  of  a  Speaker's  warrant  a  practical  requirement.  The  Commission 
is  of  the  view  that  this  practice  is  both  reasonable  and  desirable  and  ought 
to  be  placed  upon  a  statutory  basis  by  an  amendment  to  the  Legislative 
Assembly  Act. 

While  the  argument  in  favour  of  direct  access  to  the  Speaker  by  a 
committee  seems  to  commend  itself  in  situations  where  the  Assembly  is  not 
sitting,  does  a  similar  argument  apply  in  other  cases,  where  the  Assembly  is 
sitting— that  is,  where  the  committee  can  appeal  directly  and  immediately 
to  the  Assembly?  On  the  one  hand,  it  may  be  contended  that  the  issuance 
of  a  Speaker's  warrant  against  a  person  who  persistently  refuses  to  attend 
before  a  committee  is  always  sufficiently  important  to  warrant  the  attention 
of  the  Assembly.  Only  by  means  of  an  open  debate  by  all  the  members  can 
the  matter  or  matters  in  issue  be  fully  and  fairly  aired. 

The  Commission  acknowledges  that  there  is  some  validity  in  the  above 
argument  in  favour  of  the  present  law  respecting  the  issuance  of  a  Speak- 
er's warrant,  at  least  where  the  Assembly  is  sitting  and,  thereby,  easily 
accessible  to  a  legislative  committee.  However,  on  balance,  the  Commis- 
sion is  of  the  view  that  there  is  a  more  compelling  argument  in  favour  of 
direct  access  to  the  Speaker  by  committees  at  all  times,  and  not  merely 
when  the  Assembly  is  not  sitting.  The  issuance  of  a  Speaker's  warrant  does 
not  always  or  necessarily  involve  a  controversial  issue;  in  many  instances,  a 
person  refusing  to  appear  is  simply  being  obstinate,  and  no  great  matter  of 
public  policy,  requiring  recourse  to  the  Assembly,  is  involved.  To  demand 
the  time  and  attention  of  the  full  Assembly  in  every  case  where  a  Speaker's 
warrant  is  sought,  regardless  of  the  importance  of  the  issue,  seems  unnec- 
essarily burdensome.  One  must  not  lose  sight  of  the  fact  that  committees 
are  creatures  of  the  Assembly,  responsible  to  it,  and  are  not  independent 
entities  exercising  completely  unfettered  control  over  their  own  affairs; 
consequently,  it  ought  not  to  be  presumed  that  they  have  abused  or  would 
abuse  their  power  to  demand  that  persons  appear  before  them.  Moreover, 
we  note  that  it  appears  to  have  been  the  general  practice  of  the  Assembly 
to  accede  to  the  requests  of  its  committees  insofar  as  the  need  for  a  Speak- 
er's warrant  is  concerned.  Consequently,  while  the  effective  role  of  the 
Assembly  itself  in  deliberating  on  the  merits  of  a  committee's  request  ought 
not  to  be  dismissed,  as  a  matter  of  practice  it  also  ought  not  to  be  exagger- 
ated. The  recommendations  that  we  shall  make  below  will  serve  to  stream- 
line the  procedure  without  eliminating  the  role  of  the  Assembly  where  its 
views  are  needed. 

Accordingly,  the  Commission  recommends  that  section  35(2)  of  the 
Legislative  Assembly  Act  should  be  amended  to  provide  that,  in  order  to 
obtain  a  Speaker's  warrant  requiring  the  attendance  of  a  witness  at  a  com- 
mittee proceeding,  a  legislative  committee  is  entitled  to  approach  the 
Speaker  directly  for  the  warrant,  without  first  reporting  to  the  Assembly 
and  obtaining  the  Assembly's  order.  Where,  upon  consideration  of  a  com- 
mittee's request,  the  Speaker  refuses  to  accede  to  that  request,  the  commit- 
tee whose  request  has  been  denied  should  be  entitled  to  appeal  to  the 
Assembly.  Where,  for  any  reason,  the  Speaker  considers  it  appropriate,  the 
Speaker  should  be  entitled  to  seek  an  order  from  the  Assembly.  Where, 
however,  the  Speaker  does  issue  his  warrant,  we  recommend  that  the 
Speaker  should  notify  the  Assembly  at  the  first  available  opportunity. 
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The  Commission  is  of  the  view  that  legislation  implementing  these 
proposals  would  strike  a  reasonable  balance  between  the  need  for  an  expe- 
ditious procedure  to  obtain  a  Speaker's  warrant,  particularly  where  the 
Assembly  is  not  sitting,  and  the  wish  to  preserve  the  role  of  the  Assembly  as 
the  supreme  authority  ultimately  controlling  the  activities  of  its  commit- 
tees. Should  the  Speaker  issue  his  warrant,  and  should  a  member  wish  to 
challenge  the  propriety  of  his  actions,  it  would  always  be  open  to  the 
member  to  raise  the  issue  before  the  Assembly,  either  before  or  after  the 
proposed  formal  notice  is  given  by  the  Speaker  to  the  Assembly.  As  a 
result,  a  matter  considered  to  be  of  significant  public  importance  could  be 
given  the  attention  of  the  whole  Assembly. 


CHAPTER  3 


THE  RIGHTS  AND 
PROTECTION  OF  WITNESSES 
BEFORE  LEGISLATIVE 
COMMITTEES 


1.      INTRODUCTION 

In  considering  the  status  of  witnesses  before  legislative  committees, 
the  Ontario  Legislative  Assembly's  Standing  Procedural  Affairs  Committee 
laid  "particular  emphasis  on  |  witnesses  |  rights  and  the  protection  afforded 
them*".'  The  Committee  Report  stated  that  "|s|ince  the  operation  of  par- 
liamentary committees  is  only  vaguely  understood  by  most  people  and 
since  appearing  before  a  committee  can  be  an  intimidating  experience,  the 
Members  of  the  Committee  are  concerned  that  fairness  prevail  with  re- 
spect to  witnesses''.-  The  Report  went  on  to  point  out  that,  "|o|n  occasion, 
legislative  committees  mount  investigations  of  a  very  serious  nature  into 
allegations  of  wrongdoing  or  impropriety  and  must  be  extremely  careful 
about  the  procedures  under  which  witnesses  give  evidence".^  The  present 
procedure,  the  Committee  said,  "depends  too  much  on  interpretation  of 
unwritten  traditions;  this  leads  to  uncertainty  and  misunderstanding".'* 

In  this  Chapter,  the  Commission  will  examine  several  critical  facets  of 
the  problems  surrounding  the  rights  and  protection  of  witnesses  before 
legislative  committees.  We  shall  consider  the  following  matters:  pre-hear- 
ing  procedures;  the  right  to  counsel;  and  the  protection  of  witnesses  and 
third  parties,  including  the  requirement  of  written  submissions,  the  use  of 
in  camera  proceedings,  the  non-publication  of  sensitive  evidence,  and  the 
use  of  a  witness's  evidence  at  subsequent  civil  and  criminal  proceedings. 
Once  again,  we  acknowledge  the  admonition  voiced  in  the  Committee 
Report:^ 

Enquiries  conducted  by  committees  are  like  no  other  enquiries.  They  are 
political  enquiries,  conducted  for  the  purposes  of  the  Members  of  the  Assem- 


'  f'rovince  of  Ontario,  Legislative  Assembly  Standing  Procedural  Affairs  Committee, 
Report  on  Witnesses  Before  Committees  (Fourth  Session,  31st  Parliament,  29  Eliz.  II, 
1980).  at  2.  Hereinafter  referred  to  as  the  "Committee  Report". 

-Ihid.,  at  4-5. 

^  Ihid.,ix{  5. 

■^  Ihid. 

^  /hid.,  at  5-6. 
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bly... Although  the  trappings  are  court-Hke,  however,  such  enquiries  differ  in 
their  fundamental  nature  from  judicial  enquiries  or  proceedings  in  a  court  of 
law,  and  this  difference  must  be  taken  into  account. 


2.      PRE-HEARING  PROCEDURES 

The  Report  of  the  Standing  Procedural  Affairs  Committee  was  candid 
with  respect  to  the  sometimes  intimidating  nature  of  legislative  committee 
hearings  for  many  witnesses,  and  to  their  general  ignorance  of  their  rights 
when  appearing  at  such  hearings.  The  Committee  Report  stated  as 
follows:^' 

Witnesses  appearing  before  a  committee  are  rarely  made  aware  of  the 
protection  and  privileges  available  to  them,  nor  are  they  often  cautioned 
about  the  possible  consequences  of  giving  false  evidence  to  the  committee. 

Although  some  witnesses  are  required  to  swear  an  oath  pursuant  to  section 
58  of  the  Legislative  Assembly  Act,'^  and  under  these  circumstances  might 
be  more  inclined  to  realize  the  gravity  of  the  proceedings  and  the  conse- 
quences of  giving  false  testimony,  most  witnesses  do  not  in  fact  give  evi- 
dence under  oath.  Moreover,  most  remain  ignorant  of  the  contempt  power 
available  to  the  House  should  a  witness  refuse  to  attend  a  hearing  or  to 
cooperate  with  the  committee. 

The  concern  of  the  Standing  Procedural  Affairs  Committee  was  re- 
flected in  one  of  the  specific  questions  asked  the  Ontario  Law  Reform 
Commission.  This  question  was  as  follows:^ 

Does  a  committee  have  an  obligation  to  inform  a  witness  of  all  the  duties, 
privileges  and  possible  penalties  which  currently  exist  for  witnesses? 

The  Commission  is  of  the  opinion  that,  in  strict  legal  terms,  no  such  obliga- 
tion exists.  However,  in  view  of  the  generally  foreign,  and  sometimes  intimi- 
dating, nature  of  committee  hearings  to  many  witnesses,  and  also  in  view 
of  the  fact  that  some  hearings  are  of  an  ''investigatory"  nature  dealing  with 
the  conduct  of  individuals,  the  Commission  recommends  that  witnesses 
before  legislative  committees  should  be  advised  generally  of  their  rights 
and  duties  when  called  to  appear,  and  when  appearing,  before  such  com- 
mittees, and  of  the  possible  penalties  for  non-cooperation.  This  proposal 
would  appear  to  be  entirely  consistent  with  the  tenor  of  the  Committee 
Report,  where  it  is  stated,  for  example,  that  there  must  be  "fairness  to 
witnesses  in  ensuring  that  they  understand  the  process  fully. .  ."."^  Moreover, 
we  recommend  that  all  members  of  legislative  committees  should  be  ad- 
vised of  these  same  rights,  duties  and  penalties.  As  observed  in  the  Com- 
mittee Report,  "|i|t  is  essential  that  the  rights,  protections  and  obligations 
of  witnesses  be  clearly  understood  by  all  concerned  ...  Witnesses  and 


^'IbkL,  at  4. 

R.S.O.  1980,  c.  235.  Concerning  oaths  and  affirmations,  see  supra.  Chapter  2,  section  3. 

^  Committee  Report,  supra,  note  1,  at  20,  Question  4. 
"^  Ibid.,  dt  5. 
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Members  alike  would  benefit  from  having  a  clear,  comprehensive  and 
authoritative  statement  of  the  law  relating  to  committee  witnesses  ...".'" 

In  a  recent  Australian  Report,  it  was  suggested  that  new  rules  applica- 
ble to  witnesses  appearing  before  legislative  committees  ought  to  include 
the  following:" 

(a)  A  rule  that  each  committee  shall  make  a  public  announcement  of  the 
date,  place  and  subject  matter  of  any  hearing  to  be  conducted  by  it  at  a 
fixed  time  (e.g.  seven  days)  before  the  commencement  of  the  hearing 
with  provision  that  where  there  is  good  cause,  the  hearing  could  com- 
mence on  an  earlier  date. 

(b)  A  rule  providing  for  the  form,  procedure  for  the  issue  and  service  of  the 
summons. 

(c)  A  rule  that  a  witness  shall  be  entitled  to  written  particulars  of  the  matters 
on  which  his  evidence  is  sought  ... 

(e)  A  rule  providing  for  the  witness  to  be  supplied  with  a  copy  of  the  rele- 
vant provisions  of  any  Parliamentary  Witnesses  Act  and  of  the  rules 
themselves. 

(f)  A  provision  that  a  witness  at  a  committee  hearing  may  be  accompanied 
by  his  own  counsel  for  the  purpose  of  advising  him  as  to  his  rights. 

The  Commission  endorses  the  general  thrust  of  the  suggestions  offered  by 
the  Australian  Report.  We  also  agree  with  the  Australian  Report  that  new 
rules  need  not  necessarily  be  the  subject  of  legislation;  rather,  they  may 
well  be  more  appropriate  for  incorporation  in  the  Standing  Orders  of  the 
Legislative  Assembly.'^ 


10 


Ibid. 


"  Parliament  of  the  Commonwealth  of  Australia,  Parliamentary  Paper  No.  168  (1972), 
Parliamentary  Committees:  Powers  Over  and  Protection  Afforded  to  Witnesses,  at  84, 
para.  237.  Hereinafter  referred  to  as  the  "Australian  Report". 

See.  also.  United  States  Office  of  Senate  Legal  Counsel,  Manual  on  Senate  Com- 
mittee Rules  and  Procedure  (February  1981),  at  62  et  seq.  Hereinafter  referred  to  as  the 
"Senate  Manual". 

'-See  ibid.,  at  84,  paras.  235-36.  See,  also,  Province  of  Ontario,  Legislative  Assembly, 
Standing  Procedural  Affairs  Committee,  Proposals  for  a  New  Committee  System  (Fourth 
Session,  31st  Parliament,  29  Eliz.  II,  1980),  at  21,  where  it  is  stated: 

1 1  |t  would  seem  advisable  to  follow  the  lead  of  Ottawa,  Westminster  and  other  pro- 
vincial juri.sdictions,  and  incorporate  the  terms  of  reference  for  as  many  com- 
mittees as  possible  into  the  Standing  Orders.  This  would  make  the  committees' 
ground  rules  more  accessible  to  the  Members  and  to  the  public  than  is  the  case 
with  the  current  practice  of  appointing  committees  anew  each  session  (whose 
terms  of  reference  must  therefore  be  sought  in  the  Votes  and  Proceedings).  The 
Standing  Orders  are  not,  of  course,  carved  in  stone,  and  may  be  altered  by  simple 
majority  on  a  motion  with  notice,  so  that  it  would  be  no  more  difficult  to  amend 
committees'  terms  of  reference  than  it  is  at  present. 

See,  also.  White,  "Committees  in  the  Ontario  Legislature"  ( 1980),  61  The  Parliamentar- 
ian 9,  at  13  et  seq. 
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More  specifically,  the  Commission  recommends  that  an  explanatory 
brochure  ought  to  be  prepared  for  the  use  of  prospective  witnesses  before 
legislative  committees  and  of  members  sitting  on  such  committees.  Witnes- 
ses requested  or  summoned  to  appear  before  a  committee  should  be  for- 
warded a  copy  of  the  brochure  well  enough  in  advance  of  appearance  to 
afford  them  a  reasonable  opportunity  to  read  and  comprehend  the  materi- 
al. The  brochure  should  describe  generally  the  procedures  adopted  by 
legislative  committees  and  should  outline  the  powers  of  committees  and 
the  method  of  examination  of  witnesses.  The  brochure  should  make  clear 
to  the  witness  the  nature  of  his  rights  and  duties,  and  should  inform  him  of 
the  right  to  object  to  questions,  with  the  final  decision  resting  with  the 
committee.  The  duty  to  answer  all  questions  and  produce  all  documents,  if 
insisted  upon  by  the  committee  and  the  Assembly,  should  be  emphasized, 
along  with  the  statutory  provisions  pertaining  to  failure  to  appear  or  to 
cooperate;  more  specifically,  the  use  and  meaning  of  the  proposed  affirma- 
tion,'^ the  function  and  operation  of  the  contempt  proceedings  of  the 
Assembly'^  and  the  sanction  of  perjury'''  should  be  brought  home  to  wit- 
nesses in  the  brochure.  In  addition,  the  right  to  request  an  in  camera 
hearing  for  all  or  part  of  a  witness's  testimony  or  production  of  documents 
ought  to  be  included.  Finally,  the  right  of  a  witness  to  retain  counsel,  and 
the  role  of  counsel  at  a  legislative  committee  hearing,  should  be  made  clear 
in  the  brochure. 

We  have  dealt,  or  shall  deal,  with  the  substance  of  many  of  the  above 
matters  in  other  portions  of  our  Report.  We  list  them  here  only  to  indicate 
our  view  that  the  proposed  explanatory  brochure  ought  to  be  as  compre- 
hensive in  scope  as  possible,  without  of  course  serving  to  intimidate  a 
prospective  witness  by  its  sheer  bulk.  In  this  connection,  we  believe  that 
the  information  presented  in  the  brochure  should  be  cast  in  what  may  be 
called  a  positive  light.  The  brochure  should  be  a  useful  guide  to  its  recipi- 
ents, designed  to  elicit  the  maximum  valuable  evidence  from  witnesses  and 
to  forestall  at  the  outset  the  development  of  potential  disputes  and  misun- 
derstandings. 

The  Commission  also  wishes  to  deal  with  the  situation  immediately 
prior  to  the  giving  of  oral  evidence  or  the  production  of  documents.  Al- 
though copies  of  the  proposed  new  explanatory  brochure  ought  to  be  made 
readily  available  at  the  hearing  itself,  many  witnesses  appearing  only  in 
response  to  a  public  advertisement  will  not  have  obtained  a  copy  in  ad- 
vance of  the  hearing.  In  addition,  some  witnesses  who  have  received  a  copy 
may  not  have  read  the  brochure  or  remembered  or  understood  all  its 
contents.  Accordingly,  we  recommend  the  preparation  of  a  very  short 
document  setting  out  briefly  the  rights  and  duties  of  witnesses  and  the 
sanctions  for  non-cooperation  with  a  legislative  committee.  The  document 
should  be  distributed  to  all  witnesses  immediately  prior  to  their  giving 
evidence  and,  therefore,  should  be  capable  of  being  read  and  understood 
within  a  relatively  short  period  of  time.  Again,  the  document  should  be 


'■^  See  supra.  Chapter  2,  section  3. 

'^  See  Legislative  Assembly  Act,  R.S.O.  1980,  c.  235,  ss.  45-48. 

'-^  See  Criminal  Code,  R.S.C.  1970,  c.  C-34,  s.  120. 
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made  easily  available  at  the  hearing  to  any  member  of  the  public  who 
might  wish  to  give  evidence.'^' 

We  do  acknowledge,  of  course,  that  not  all  relevant  information  could 
or  ought  to  be  contained  in  the  proposed  explanatory  brochure,  dealing 
generally  with  witnesses  before  legislative  committees,  or  in  the  other  pro- 
posed document  to  be  distributed  to  witnesses  immediately  prior  to  their 
giving  evidence.  Some  matters  are  unique  to  particular  committees  or  to 
particular  inquiries.  Bearing  this  in  mind,  and  having  regard  to  the  re- 
quirements of  fairness  and  "natural  justice",  we  recommend  that,  in  addi- 
tion to  the  information  conveyed  to  a  prospective  witness  in  the  brochure 
and  other  material,  within  a  reasonable  time  prior  to  a  committee  hearing 
at  which  he  is  to  give  evidence  the  witness  also  should  be  given  notice  of 
the  hearing,  advised  of  the  committee's  terms  of  reference,  and  informed, 
in  as  much  detail  as  possible,  of  the  nature  of  the  evidence  sought  by  the 
committee.  The  committee  may,  for  example,  indicate  that  a  certain  sub- 
ject or  incident  is  to  be  investigated,  or  may  require  the  witness  to  produce 
specified  documents.  To  facilitate  advance  preparation  by  a  witness,  as  a 
matter  of  fairness  to  the  witness  and  in  order  to  expedite  committee  pro- 
ceedings, the  Commission  recommends  that  the  terms  of  reference  of  com- 
mittees be  drafted  in  as  clear  and  as  comprehensive  a  manner  as  possible. 
Witnesses  cannot  be  adequately  protected  if  they,  and  their  advisors,  are 
faced  with  terms  of  reference  that  are  unduly  vague  or  so  open-ended  as  to 
offer  no  effective  limit  to  the  type  of  evidence  that  may  be  sought.  Such 
terms  of  reference  encourage  "fishing  expeditions"  and,  for  example,  make 
it  difficult  for  witnesses  and  counsel  to  object  to  a  line  of  inquiry  that  they 
believe  is  irrelevant  or  beyond  the  committee's  terms  of  reference.  We  do, 
however,  recognize  that  in  many  instances  it  may  not  be  feasible  to  fetter  a 
legislative  committee  investigation  by  the  imposition  of  very  restrictive 
terms  of  reference;  to  do  so  might  well  inhibit  the  functioning  of  commit- 
tees legitimately  monitoring  the  activities  of  the  government  and  its  agen- 
cies. But  we  do  suggest  that  the  effect  on  the  rights  of  committee  witnesses 
be  very  carefully  considered  whenever  a  committee's  terms  of  reference 
are  being  drafted. 


3.      THE  RIGHT  TO  COUNSEL 
( a )    General 

Before  we  consider  such  matters  as  a  witness's  right  to  object  to  a 
question  and  the  use  of  a  witness's  evidence  in  subsequent  civil  or  criminal 
proceedings,  it  is  desirable  to  deal  with  a  witness's  right  to  retain  counsel 


"^  See  Rule  77  (and  accompanying  Note)  of  the   Rules  of  the   Manitoba   Legislative 
Assembly: 

77.  Committees  may  make  regulations  governing  representation  to  be  made  by 
the  general  public  at  Committee  meetings,  and  the  regulations  shall  conform 
with  the  general  guide  lines  established  for  the  House. 

NOTE:  It  is  suggested  that  such  regulations  should  be  read  aloud  by  the  Chairman 
of  the  committee  at  the  commencement  of  each  meeting,  so  that  all 
concerned  may  be  fully  aware  of  any  restrictions  which  are  to  be  placed 
upon  representations  by  the  public. 
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and  the  role  of  counsel  at  a  legislative  committee  hearing.  Notwithstanding 
that  witnesses  will  be  provided  with  relevant  information  in  the  proposed 
new  explanatory  brochure,  circumstances  may  arise  where  a  witness  may 
benefit  from  the  advice  of  counsel.  For  example,  a  witness  may  be  ignorant 
of  any  right  he  might  have  to  raise  objections  to  certain  questions.  Or  a 
witness  may  not  be  cognizant  of  his  right  to  seek  in  camera  proceedings 
while  he  gives  all  or  part  of  his  evidence.  The  use  of  counsel  to  offer 
professional  advice  and  to  help  guide  a  witness  through  a  committee  hear- 
ing is  of  particular  importance  where  the  committee  is  conducting  an 
inquiry  involving  allegations  of  misconduct  on  the  part  of  that  witness. 

In  the  Committee  Report,  the  Standing  Procedural  Affairs  Committee 
of  the  Ontario  Legislative  Assembly  dealt  specifically  with  the  "right  to 
counsel",  a  subject  not  covered  by  either  the  Legislative  Assembly  Act  or 
the  Standing  Orders  of  the  Assembly.  The  Report,  basically  advocating  a 
flexible  approach,  stated  as  follows:'^ 

It  is  by  now  generally  recognized  that  no  committee  will  object  to  a 
witness  being  accompanied  by  counsel  to  offer  advice.  It  would  probably  not 
hurt,  however,  to  have  this  formally  acknowledged  in  some  way.  This  raises  a 
problem  of  sorts:  although  in  the  intent  of  fairness  it  would  seem  that  witnes- 
ses should  be  advised  of  this  right  to  counsel,  this  would  have  to  be  done 
carefully  in  order  that  the  witness  not  presume  that  he  is  being  told  in  effect  to 
engage  counsel. 

The  more  difficult  question  of  whether  witnesses'  counsel  should  be  per- 
mitted to  speak  in  committee  meetings  has  come  up  several  times  recently. 
The  precedents  are  mixed  and  this  is  clearly  a  matter  to  be  decided  by  each 
committee  on  its  own  merits.  Generally,  the  practice  has  been  not  to  permit 
witnesses'  counsel  to  speak  (or  what  is  usually  at  issue,  to  engage  in  cross- 
examination).  The  Committee  agrees  that  this  is  the  preferable  course  of 
action,  on  the  principle  that  committees  should  normally  try  to  avoid  adver- 
sarial, court-like  proceedings.  In  exceptional  circumstances,  though,  it  might 
be  appropriate  to  permit  witnesses"  counsel  to  participate  actively  in  commit- 
tee debate,  so  that  no  formal  rule  ought  to  be  instituted. 

The  Committee  then  went  on  to  ask  the  Ontario  Law  Reform  Commission 
the  following  question:  "Should  the  right  of  witnesses  to  counsel  be  recog- 
nized in  The  Legislative  Assembly  ActT^^  We  would  add  further  questions. 
For  example,  what  would  be  the  practical  implications  of  permitting  legis- 
lative committees  to  determine  whether  a  witness  may  employ  counsel?  If 
counsel  is  permitted,  should  his  role  be  advisory  only,  or  should  he  be 
entitled  to  examine  or  make  submissions  on  behalf  of  his  own  client  and  to 
cross-examine  other  witnesses;  or  should  the  definition  of  his  role  be  left  to 


'^  Committee  Report,  supra,  note  1,  at  14-15.  In  the  Introduction,  the  Committee  Report 
also  noted  references  to  the  use  of  counsel  in  the  Fourth  Report  of  the  Ontario  Commis- 
sion on  the  Legislature  (September  1975),  at  73,  and  in  the  Second  Interim  Report  of  the 
Select  Committee  on  the  Fourth  and  Fifth  Reports  of  the  Ontario  Commission  on  the 
Legislature  (June  1976),  at  29.  The  former  Report  recommended  that  the  Standing 
Orders  should  provide  for  the  possible  right  to  counsel.  The  latter  Report  concurred 
with  this  proposal,  but  did  not  elaborate. 

'^Committee  Report,  supra,  note  1,  at  20,  Question  7.  Concerning  whether  counsel  may 
speak  or  cross-examine  witnesses,  see,  also,  White,  supra,  note  12,  at  14-15. 
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the  legislative  committee  in  question?  With  respect  to  any  discretion  to  be 
exercised  by  legislative  committees,  we  again  have  borne  in  mind  the  cau- 
tionary observation  of  the  Standing  Procedural  Affairs  Committee  that 
"|c|urrent  practice  depends  too  much  on  interpretation  of  unwritten  tradi- 
tions; this  leads  to  uncertainty  and  misunderstanding".''^ 

(b)    The  Role  of  Counsel  in  Other  Jurisdictions 

In  considering  whether  the  right  to  retain  counsel  ought  to  be  made 
explicit  in  the  legislation  and,  if  so,  whether  counsel  should  act  exclu- 
sively as  an  advisor  or  be  permitted  to  examine  and  cross-examine  wit- 
nesses, it  may  be  helpful  to  consider  very  briefly  the  practice  in  some  other 
jurisdictions. 

(i)     Ottawa 

Although  Beauchesne-"  does  not  deal  directly  with  the  practice  of 
allowing  counsel  to  accompany  witnesses  to  committee  meetings  for  the 
purpose  of  giving  advice,  the  practice  in  the  Canadian  House  of  Commons 
has  been  that  legislative  committees  have  not  resisted  requests  by  witnesses 
to  avail  themselves  of  the  services  of  counsel.  For  example,  in  1975,  Mr. 
John  Reid,  M.P.,  appeared  before  the  House  of  Commons  Standing  Com- 
mittee on  Privileges  and  Elections  on  his  own  question  of  privilege,  and  an 
order  was  made  by  the  Committee  ''that  witnesses  be  permitted  to  retain 
legal  counsel  in  connection  with  their  appearance  before  the  Committee, 
but  that  this  counsel  not  intervene  personally  in  the  proceedings  of  the 
Committee".-'  During  the  hearing  on  Mr.  Reid's  case,  Mr.  Joseph  Maingot, 
O-C,  Canadian  House  of  Commons  Law  Clerk  and  Parliamentary  Coun- 
sel, outlined  the  practice  followed  by  the  House  of  Commons  in  this  way:^- 

The  Committee  is  master  of  its  own  procedure  and  may  determine  what, 
if  any,  witnesses  it  chooses  to  call.  In  its  deliberations,  it  interprets  its  order  of 
reference,  it  interprets  its  role,  it  can  call  no  witnesses,  it  can  call  one  or  more 
witnesses  and  can  determine  whether  they  shall  be  sworn,  and  whether  they 
may  have  counsel  and  what  role  counsel  is  to  play. 

As  a  general  rule,  counsel  is  not  permitted  to  take  part  in  the  proceedings 
and  remains  mute. 

{iij    United  Kingdom 

It  would  seem  that  the  general  rule  in  the  United  Kingdom  is  that  the 
appearance  and  role  of  counsel  are  in  the  discretion  of  the  legislative 
committees.  It  may  be  stated  as  well  that  the  use  of  counsel  is  not  frequent 
and  that  active  participation  by  counsel  is  even  more  rare.  There  are, 
however,  some  examples  of  occasions  where  counsel  have  been  authorized 


'*^  Committee  Report,  supra,  note  1.  at  5. 

^''  Beauchesne's  Rules  and  Forms  of  the  House  of  Commons  of  Canada  (5th  ed..  1978). 

"'  Minutes  of  Proceedings  and  Evidence  of  the  Standing  Committee  on  f^rivileges  and 
Elections,  Issue  No.  25.  Monday.  August  11.  1975. 

22  Ibid.,  at  25:30. 
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to  conduct  examinations  and  cross-examinations,  or  to  make  submissions 
on  behalf  of  their  chents.  The  use  of  counsel  in  other  than  a  purely  advi- 
sory role  ordinarily  arises  where  there  is  an  investigation  affecting  the 
witness  or  some  other  party.  One  authority  describes  the  participation  of 
counsel  in  this  way:--^ 

By  leave  of  the  House  parties  whose  conduct  forms  the  subject,  or  one  of 
the  subjects,  of  an  investigation  by  a  select  committee,  or  whose  rights  and 
interests,  as  distinct  from  those  of  the  general  public,  are  directly  affected  by  a 
public  bill  or  other  matter  which  has  been  referred  to  the  consideration  of 
such  a  committee,  are  sometimes  allowed  to  be  heard  in  person  or  by  counsel 
before  the  committee  . . .  Orders  specifying  the  forms  of  representation  open 
to  parties  before  select  committees  have  varied.  The  most  modern  type  of 
order  is  that  giving  the  committee  leave  to  hear  counsel  to  such  extent  as  they 
shall  see  fit;  or  to  hear  parties  by  themselves,  their  counsel  or  agents. 

One  case  involving  the  use  of  counsel  in  more  than  an  advisory  capac- 
ity occurred  in  1968  when  the  House  of  Commons  in  the  United  Kingdom 
authorized  the  Committee  of  Public  Accounts  to  hear  counsel  in  its  inves- 
tigation respecting  the  affairs  of  Siddeley  Engines  Limited.  In  this  case,  it 
had  been  alleged  that  two  businessmen  had  misled  the  Committee  and  a 
decision  had  been  taken  that  the  witnesses  be  re-examined  in  order  that  a 
special  report  be  made.  During  the  debate  to  authorize  the  Committee  to 
allow  the  attendance  of  counsel,  it  was  argued  that  where  individuals  are 
in,  what  is  for  them,  a  serious  situation,  it  would  be  a  grave  responsibility 
for  any  committee  or  the  House  to  deny  them  access  to  legal  assistance. ^"^ 
The  House  of  Commons  gave  leave  to  the  Committee  ''to  hear  counsel  in 
this  inquiry  to  such  an  extent  that  your  Committee  thought  fit". 

The  businessmen  sought  permission  to  give  evidence-in-chief  by  their 
counsel  before  being  questioned  by  the  Committee  and  to  be  re-examined 
by  their  counsel  after  the  questioning.  They  also  wished  their  counsel  to  be 
allowed  to  make  submissions  at  the  conclusion  of  the  evidence.  The  Com- 
mittee permitted  counsel  to  intervene  to  clarify  any  point  that  might  arise 
and  to  make  a  submission  at  the  close  of  the  questioning. 

(iii)  Australia 

In  Australia,  it  appears  to  be  well-established  that  counsel  may  be 
present  at  a  committee  hearing,  although,  at  least  in  the  Senate,  it  would 
seem  that  a  witness  may  consult  counsel  concerning  his  legal  rights  only 
with  the  permission  of  the  committee  chairman.-^  In  the  Australian 
Report,-^  the  authors  discussed  the  issue.  The  Report  first  noted  the  pro- 
posals of  the  Council  of  the  Bar  Association  of  New  South  Wales  which,  it 


^■^  May,  Treatise  on  the  Law,  Privileges.  Proceedings  and  Usa^e  of  Parliament  (19th  ed., 
1976),  at  646  (footnote  references  omitted). 

-^  Hansard,  House  of  Commons,  March  14,  1968,  at  1643-46. 

-^  See,  generally,  Odgers,  Australian  Senate  Practice  (5th  ed.,  1976),  at  501  et  seq. 

^^  Supra,  note  1 1. 
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said,  were  supported  by  other  constituent  bodies  of  the  Law  Council  of 
Australia.  The  proposals  included  a  recommendation  that  ''a  right  to  coun- 
sel" should  be  conferred  on  witnesses  before  legislative  committees.-^  The 
Australian  Report  then  made  specific  reference  to  the  practice  adopted  by 
the  Senate  Committee  on  Securities  and  Exchange.  The  description  of  this 
practice  in  the  Australian  Report  is  as  follows:-^^ 

As  indicated  earlier,  the  Senate  Committee  on  Securities  and  Exchange 
has  followed  some  procedures  designed  to  ensure  that  witnesses  will  have 
protection  in  relation  to  some  of  these  matters.  We  refer  to  these  because  they 
are  an  attempt  — indeed  the  only  comprehensive  attempt  — to  ensure  protec- 
tion of  witnesses  before  committees.  Other  committees  of  the  Senate  have 
followed  some  of  these  procedures  but  as  their  inquiry  was  not  as  wide  ranging 
or  as  concerned  with  individual  activities  some  problems  have  not  arisen. 
These  procedures  are  not  of  general  application  under  standing  orders  or 
guidelines  adopted  for  committees. 

The  following  is  an  outline  of  the  procedures,  as  we  understand  them, 
adopted  by  the  Committee: 

(a)     Right  to  counsel 

Since  the  Committee  commenced  public  hearings  in  July  1970, 
it  afforded  witnesses  the  right  to  have  counsel  present  to  advise 
them.  It  readily  granted  adjournments  to  witnesses  so  that  they 
could  seek  legal  advice  should  the  course  of  the  inquiry  cause  the 
witness  to  wish  it. 

However,  counsel  was  not  permitted  to  examine  the  witness  for 
whom  he  was  acting  nor  to  examine  or  cross-examine  other  witnes- 
ses. He  was  not  permitted  to  give  advice  during  the  hearing  unless 
the  witness  sought  that  advice  after  making  application  to  the  Chair- 
man. The  Committee  emphasized,  however,  that  counsel  was  not 
permitted  to  give  evidence  on  behalf  of  the  witness.  Counsel's  role 
was  therefore  that  of  adviser  and  he  could  be  called  upon  by  the 
witness.  He  could  not  of  his  own  motion  object  to  questions  on 
behalf  of  the  witness 

In  a  later  portion  of  the  Australian  Report,  the  following  proposals  and 
observations  were  made:-"^ 

The  general  character  of  the  rules'^^'i  which  we  suggest  for  consideration 
and  which  are  mainly  designed  to  afford  some  protection  to  witnesses,  are  as 
follows: 


(/y  A  provision  that  a  witness  at  a  committee  hearing  may  be  accompa- 
nied by  his  own  counsel  for  the  purpose  of  advising  him  as  to  his 
rights.  We  think  that  in  relation  to  a  parliamentary  committee  this  is 
a  sensible  limitation  to  impose  on  a  witness*  right  to  counsel.  We 
share  the  view,  often  expressed,  that  it  is  undesirable  for  witnesses 


-^  Ihid..  at  19.  para.  71. 

-^  IhicL.  at  20-21.  paras.  72  and  73(a). 

-"^  IhicL.  at  84-83.  para.  237. 

^*'  The  Australian  Report  did  not  advocate  placing  the  right  to  retain  counsel  in  legislation. 
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to  have  the  right  to  cross-examine  other  witnesses  either  themselves 
or  through  their  counsel.  As  a  general  rule  we  think  this  would 
unnecessarily  prolong  investigations  and  would  tend  to  formalise 
them.  On  some  occasions  the  witness  is  in  a  position  where  he  is,  in 
a  sense,  on  trial,  e.g.  a  charge  of  contempt.  On  these  and  perhaps 
other  occasions,  there  may  be  good  reason  for  the  committee  allow- 
ing counsel  for  a  witness  to  cross-examine  other  witnesses.  The 
occasion  for  allowing  cross-examination  is,  therefore,  as  we  see  it,  a 
matter  for  the  particular  committee  or  its  chairman  in  the  light  of 
the  particular  circumstances.  It  should  not  be  assumed,  however, 
that  there  are  no  circumstances  where  cross-examination  should  be 
allowed.  In  the  United  States  it  is  not  unusual  for  a  witness  or  his 
counsel  to  submit  in  writing  a  series  of  questions  to  be  put  by  the 
committee  or  committee  counsel  to  another  witness.  The  witness 
has  no  right  to  have  the  questions  put,  but  it  is  not  unusual  for  the 
committee  to  ask  them.  A  similar  practice  could  be  adopted  here. 
The  role  of  counsel  under  the  proposed  rule  would  be  to  advise  the 
witness.  The  practice  did  develop  in  the  Senate  Committee  on  Se- 
curities and  Exchange  that  counsel  should  not  say  anything  to  a 
witness  until  the  witness  sought  his  assistance.  Although  counsel 
should  not  be  encouraged  to  take  objections  and  make  long  submis- 
sions to  a  committee,  we  see  no  reason  why,  as  a  general  rule, 
provided  he  shows  due  respect  to  the  committee  and  is  restrained 
and  proper  in  his  interventions,  he  should  not  be  permitted  to  inter- 
rupt the  testimony  of  his  client  for  the  purpose  of  advising  him. 
Counsel  should  not,  of  course,  attempt  to  give  the  evidence  for  his 
client  or  tell  the  witness  what  to  say,  but  if  his  presence  is  to  be  of 
any  value  to  his  client,  he  should,  as  a  general  rule,  be  allowed  free 
access  to  him.  The  advice  he  gives  will  usually  relate  to  whether  a 
question  asked  should  be  objected  to  or  to  matters  relevant  to  the 
answer  which  the  witness  is  about  to  give.  If  an  objection  is  taken  it 
may  save  time  for  the  committee  to  adjourn  so  that  the  chairman 
can  discuss  it  with  counsel  or  the  chairman  might  invite  counsel  to 
develop,  shortly,  the  point  involved.  Generally  speaking,  however, 
the  rule  we  would  envisage  contemplates  that  counsel's  role  will  be 
confined  to  that  of  adviser  to  his  client. 

It  should  be  noted  that,  under  the  above  proposals,  counsel  normally 
would  be  permitted  to  act  only  as  an  adviser;  in  this  capacity,  it  seems  that 
the  prior  consent  of  the  committee  or  its  chairman  would  not  be  required 
before  counsel  could  interrupt  his  client's  testimony,  "provided  he  shows 
due  respect  to  the  committee  and  is  restrained  and  proper  in  his  interven- 
tions". However,  in  appropriate  circumstances,  counsel  could  cross- 
examine  other  witnesses  and,  conceivably,  could  seek  to  put  questions  to 
witnesses  through  the  committee  itself  (although  the  Report  merely  raises 
this  possibility  and  does  not  recommend  it  explicitly).  While  there  might 
well  be  other  functions  that  counsel  could  perform,  not  specifically  men- 
tioned by  the  Australian  Report,  it  would  be  fair  to  conclude  that  the 
Report  adopted  a  generally  flexible  approach,  leaning  strongly  toward  the 
use  of  counsel  in  an  advisory  capacity  alone,  but  not  ruling  out  more  active 
participation  under  certain  circumstances.  The  conclusions  in  the  Austral- 
ian Report,  then,  mirror  the  general  conclusions  reached  in  the  Report  of 
the  Ontario  Standing  Procedural  Affairs  Committee.^' 


Committee  Report,  supra,  note  1,  at  14-15,  reprinted  supra,  this  Chapter,  section  3(a). 
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fivj   United  States 


Congressional  committee  investigations  are  not  criminal  proceedings. 
As  a  result,  it  has  been  held  in  the  United  States  that  witnesses  appearing 
before  Congressional  committees  are  not  entitled  to  invoke  their  Sixth 
Amendment  constitutional  rights  of  counsel  and  cross-examination  of  wit- 
nesses.^- However,  in  exercising  their  authority  to  control  counsel  appear- 
ing before  them,  rules  have  been  adopted  by  Congressional  committees 
that  permit  a  witness  to  be  accompanied  by  counsel,  ordinarily  for  the 
purpose  of  advising  him.  In  a  sense,  then,  a  compromise  position  with 
respect  to  the  role  of  counsel  is  usually  reached. 

(c)    General  Observations  and  Conclusions 

In  reviewing  the  issue  of  a  witness's  right  to  retain  counsel  when  the 
witness  appears  before  a  legislative  committee,  a  number  of  general  princi- 
ples have  emerged.  First,  in  all  jurisdictions  studied  by  the  Commission,  a 
decision  whether  counsel  may  be  retained,  and  a  decision  concerning  his 
role,  generally  has  been  left  to  the  legislative  committee  in  question.  Sec- 
ondly, notwithstanding  that  in  most  cases  the  use  of  counsel  is  not  war- 
ranted—except, for  example,  where  some  impropriety  or  misconduct  is 
under  investigation  — in  all  jurisdictions  considered  committees  have  in  fact 
allowed  witnesses  to  be  accompanied  by  counsel.  Thirdly,  in  most  instan- 
ces, counsel  is  permitted  only  to  give  advice  to  witnesses,  although 
increased  participation  — cross-examining  witnesses,  for  example  — has  oc- 
casionally been  allowed  where  there  are  allegations  of  impropriety  or  mis- 
conduct, where  reputations  might  be  affected  or  in  other  similar  situations. 
Finally,  concern  has  occasionally  been  expressed  that  a  statement  to  a 
witness  to  the  effect  that  he  may  retain  counsel  could  be  considered  as  an 
invitation,  or  even  a  requirement,  to  do  so  and  therefore  could  be  unneces- 
sarily intimidating.^^ 

As  a  general  proposition,  the  Commission  does  not  find  fault  with  the 
approach  advocated  in  the  Committee  Report  by  the  Ontario  Standing 
Procedural  Affairs  Committee.  For  example,  we  endorse  the  view  that  the 
right  of  a  witness  to  retain  counsel  in  order  to  advise  that  witness  ought  to 
be  "formally  acknowledged  in  some  way".  We  therefore  recommend  that  a 
witness  at  a  legislative  committee  hearing  ought  to  have  the  right  to  retain 
counsel.  Unlike  the  Australian  Report,^"*  we  believe,  and  accordingly  rec- 
ommend, that  the  right  to  retain  counsel  is  a  sufficiently  important  one  and 
therefore  should  be  recognized  expressly  in  the  Legislative  Assembly  Act^^ 
and  not  merely  in  the  Standing  Orders  or  by  a  resolution  of  the  Assembly. 


•^-  United  States  v.  Fort  ( 1970).  443  F.  2d  670.  See.  generally.  Senate  Manual,  supra,  note 
11 .  at  72  fe"/  seq. 

•^■\See  Committee  Report,  supra,  note  1.  at  14:  "...  although  in  the  intent  of  fairness  it 
would  seem  that  witnesses  should  be  advised  of  this  right  to  counsel,  this  would  have  to 
be  done  carefully  in  order  that  the  witness  not  presume  that  he  is  being  told  in  effect  to 
engage  counsel". 

■^'*  Australian  Report,  supra,  note  I  1 .  at  84-83.  paras.  2^>^l. 

-  R.S.O.  1980.  c.  233.  The  authors  of  the  Senate  Manual,  supra,  note  1 1 ,  also  were  of  the 
view  that  matters  dealing  with  the  role  of  counsel  caught  to  be  recognized  expressly.  For 
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There  remains,  however,  the  "more  difficult  question  of  whether  wit- 
nesses' counsel  should  be  permitted  to  speak  in  committee  meetings'""^^'  — 
whether  and,  if  so,  in  what  circumstances,  counsel  should  be  permitted  to 
examine  and  make  submissions  on  behalf  of  his  client  and  to  cross-examine 
other  witnesses.  The  Standing  Procedural  Affairs  Committee  appeared  to 
harbour  few  doubts  concerning  the  manner  of  determining  the  precise  role 
of  counsel  at  a  legislative  committee  hearing;  the  Committee  Report  stated 
categorically  that  "this  is  clearly  a  matter  to  be  decided  by  each  committee 
on  its  own  merits".  It  recommended,  therefore,  that  "no  formal  rule  ought 
to  be  instituted''. ^^ 

As  a  matter  of  policy,  the  Commission  recommends  that  counsel  for  a 
witness  at  a  legislative  committee  hearing  should  be  entitled  as  of  right  to 
offer  advice  to  the  witness  at  all  times,  regardless  of  whether  the  witness  is 
actually  in  the  process  of  giving  evidence.  We  further  recommend  that, 
where  a  witness's  rights  are  or  may  be  in  jeopardy  or  where  a  witness's 
reputation  is  or  may  be  in  issue,  counsel  should  be  entitled  to  examine  and 
make  submissions  on  behalf  of  his  own  client  and  to  cross-examine  other 
witnesses;  that  is  to  say,  under  these  circumstances,  counsel  should  be 
given  full  rights  of  active  participation.^^  We  do  not  believe  that  the  latter 
proposal  can  or  should  be  restricted  to  the  case  where  the  legislative  com- 
mittee proceedings,  as  a  whole,  can  somehow  be  classified  as  "investigat- 
ory" in  nature.  To  do  so  would  import  undue  rigidity  into  the  governing 
framework.  As  we  indicated  in  an  earlier  section,^"^  the  distinction  between 
investigatory  and  non-investigatory  proceedings  may  be  difficult  to  discern 
in  practice.  Moreover,  what  initially  may  be  called  non-investigatory  pro- 
ceedings may  turn  into  investigatory  proceedings;  or,  in  the  course  of  the 
former  type  of  hearing,  questions  may  be  asked  that  may  vitally  affect  a 
witness's  rights  or  reputation.  We  therefore  prefer  to  make  the  fuller  partici- 
pation by  counsel  dependent  upon  all  the  circumstances  of  the  case- 
having  regard  primarily  to  the  nature  of  the  questions  asked  at  the  opera- 
tive time  — rather  than  upon  a  definition  or  classification  of  the  proceedings 
themselves. 

We  now  turn  to  the  critical  issue  concerning  how  witnesses  may  be 
guaranteed  the  rights  proposed  above.  In  light  of  our  general  view  that  the 
statutory  and  other  provisions  governing  the  proceedings  of  legislative 
committees  should  permit  flexibility,  should  the  Legislative  Assembly  Act 
codify  the  role  that  ought  to  be  played  by  counsel?  Should  new  legislation 


example,  the  Senate  Manual  stated  (at  75)  that  the  power  to  control  counsel  "is  . . .  better 
established  by  an  express  rule  which  forewarns  counsel,  than  by  policy  established 
hastily  in  response  to  a  particular  confrontation". 

•^^  Committee  Report,  supra,  note  1.  at  14-15. 

^'^  Ibid.,  at  15. 

■^^  In  the  United  States  Congressional  committee  system,  counsel  for  an  individual  assert- 
ing, for  example,  that  his  reputation  has  been  impaired,  generally  cannot  cross-examine 
a  witness.  Rather,  committee  rules  provide  that  individuals  may  submit  written  ques- 
tions, and  the  committee  then  decides  whether  to  put  the  questions.  See  Senate  Manual, 
supra,  note  11.  at  11-18. 


39 


Infra,  Chapter  2,  section  3. 
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enshrining  a  witness's  right  to  counsel  also  expressly  provide,  at  a  mini- 
mum, that  counsel  may  offer  advice  to  the  witness  during  the  course  of  the 
hearing?  Should  legislation  deal  expressly  with  the  further  participation  by 
counsel  where  the  rights  or  reputation  of  a  witness  may  be  in  jeopardy  or  in 
issue? 

While,  at  least  in  theory,  it  is  arguable  that  the  rights  of  witnesses 
would  be  more  fully  protected  if  they  were  to  appear  in  legislation,  on 
balance  the  Commission  does  not  recommend  this  approach  in  defining 
the  role  of  counsel  before  legislative  committees.  The  efficacy  of  any  legis- 
lation concerning  the  role  of  counsel  would  depend  on  the  precision  of  the 
legislation  in  cataloguing  sufficiently  all  the  circumstances  that  would  have 
to  be  met.  We  do  not  believe  that  this  is  practicable;  rather,  we  believe  that 
the  attempt  might  well  result  in  either  the  loss  of  flexibility  or  legislation  so 
loose  as  to  be  of  minimal  utility.  Accordingly,  we  recommend  that  new 
legislation  should  simply  guarantee  a  witness's  right  to  retain  counsel.  Our 
proposals  in  respect  of  the  role  of  counsel  should  be  incorporated  into  the 
proposed  new  explanatory  brochure.'*'^  As  a  result,  witnesses,  counsel  and 
members  of  legislative  committees  would  be  cognizant  of  the  general  guide- 
lines and  would,  at  least  to  this  extent,  be  activated  by  uniform  rules. 


4.     THE  PROTECTION  OF  WITNESSES  AND  THIRD  PARTIES 

(a)    General 

In  preceding  sections  of  this  Report,  we  have  examined  the  law  and 
practice  respecting  the  compellability  of  civil  servants,  public  servants, 
ministers  of  the  Crown,  and  other  persons  called  as  committee  witnesses. 
We  have  noted  that,  while  witnesses  before  legislative  committees  cannot 
invoke  any  privilege  against  self-incrimination,  they  often  do  raise  objec- 
tions to  questions  on  this  basis  and,  as  a  matter  of  fairness,  such  objections 
may  well  be  sustained  by  the  committees. 

In  addition,  at  various  junctures  in  the  Committee  Report,^'  the  Stand- 
ing Procedural  Affairs  Committee  expressed  its  concern  for  the  protection 
of  third  parties  who  might  be  the  subject  of  defamatory,  improper  or 
otherwise  prejudicial  remarks  by  witnesses  testifying  before  a  legislative 
committee.  The  committee  stated:"^^ 

In  most  public  hearing  situations,  witnesses  are  not  pre-screened,  so  that 
Members  often  have  no  idea  what  a  witness  will  say  before  them.  This  leaves 
the  Committee  little  control  over  the  statements  made  before  it.  Usualiv  the 


"*"  See  supra,  this  Chapter,  section  2.  See.  also,  the  reference  in  the  Senate  Manual,  in  note 
35.  supra. 

~"  Supra,  note  1. 

■*-  Committee  Report,  ihid..  at  4.  See,  also.  Senate  Manual,  supra,  note  11 .  at  63.  respecting 
the  American  Congressional  experience.  Moreland  has  said  that,  in  the  United  States. 
"|i|t  is  generally  considered  that  defamatory  testimony  made  before  a  duly  constituted 
legislative  body  or  one  of  its  committees,  making  a  valid  investigation,  is  subject  to  the 
same  rules  of  privilege  as  similar  testimony  enjoys  in  courts  of  justice":  Moreland. 
"Congressional  Investigations  and  Private  Persons"  ( 1%7).  40  S.  Cal.  L.  Rev.  189.  at  267. 
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Chairman  has  neither  the  training  nor  the  incHnation  to  cut  off  improper 
remarks  by  witnesses,  except  in  the  most  extreme  circumstances. 

The  Committee  stressed  that  ''fairness''  ought  to  prevail  with  respect  to 
witnesses,  and  that  this  also  ''involves  fairness  to  persons  about  whom 
witnesses  may  comment".^^  In  discussing  the  protection  that  is,  or  ought  to 
be,  afforded  to  witnesses— "so  that  they  have  no  hesitation  in  coming  be- 
fore committees  for  fear  of  retaliation  or  legal  action""*"*  — the  Committee 
acknowledged  the  potentially  mixed  blessing  associated  with  the  granting 
of  such  protection r^'^ 

It  is  exceptionally  important,  in  the  Committee's  view,  to  recognize  the  very 
substantial  cost  associated  with  this  protection:  the  possibility  that  it  could  be 
used  by  witnesses  to  make  libelous  statements  with  impunity,  as  far  as  legal 
proceedings  are  concerned.  This  could  be  extremely  unfair  to  persons  whose 
reputations  are  injured,  for  they  have  little,  if  any,  recourse. 

After  examining  the  perjury  and  contempt  proceedings  as  sanctions  against 
witnesses  who  knowingly  give  false  or  misleading  evidence,  the  Committee 
was  not  sanguine  concerning  their  efficacy.  The  conclusion  was  that,  "|i|n 
sum,  neither  the  oath  nor  the  House's  contempt  procedure  are  of  much 
help  for  third  parties  in  rectifying  or  preventing  damage  done  them  by 
statements  of  committee  witnesses"."*^ 

The  potential  for  prejudice  to  a  witness  or  a  third  party  as  a  result  of 
self-incriminatory,  injudicious  or  defamatory  remarks  made  by  the  witness, 
and  the  potential  for  prejudice  to  the  civil  or  public  service,  province  or 
nation  as  a  result  of  the  disclosure  of  sensitive  or  confidential  government 
documents,  is  a  recurring  problem  in  the  context  of  legislative  committee 
proceedings.  This  problem  is,  in  one  sense,  unique  to  legislative  commit- 
tees, since  the  unlimited  scope  of  the  power  of  the  Assembly  to  compel 
answers  and  the  production  of  documents  before  committees,  and  the 
inapplicability  of  the  rules  of  evidence  used  in  a  court,  often  result  in  less 
formal  control  over  what  can  and  may  be  asked  and  said  at  a  committee 
hearing.  This  less  structured  approach  to  the  giving  of  evidence  may  be 
contrasted  sharply  with  the  formality  applicable  in  the  courts,  where  strict 
rules  of  evidence  — for  example,  involving  hearsay— are  invoked. 

However,  it  is  important  to  bear  in  mind,  at  least  in  passing,  that  the 
specific  problem  relating  to  the  uttering  of  defamatory  remarks  would  exist 
even  if  legislative  committees  and  the  Assembly  did  not  have  such  wide 
powers  to  compel  testimony.  Just  as  "|n|o  action  will  lie  against  a  witness 
[in  a  judicial  proceeding]  for  defamatory  words  spoken  in  his  character  of 
witness  with  reference  to  the  inquiry  upon  which  he  is  called  or  required  to 


"*^  Committee  Report,  supra,  note  1,  at  5. 
'^^//j/V/.,  at9-10. 
"^^  Ibid.,  at  10. 
"^^  Ibid.,  at  11. 
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give  evidence''/^  it  appears  that,  at  common  law,  no  such  action  will  lie 
against  a  witness  giving  evidence  before  a  legislative  committee.  In  Go/fin 
V.  Donnellw^^  it  was  held  that  statements  made  before  a  select  committee 
of  the  United  Kingdom  House  of  Commons  were  absolutely  privileged,  and 
therefore  an  action  for  slander  could  not  be  brought  in  respect  of  them.'**^ 
In  other  words,  the  mere  fact  that  the  offending  words  were  spoken  before 
a  legislative  committee  would  seem  to  give  rise  to  a  substantive  defence  in 
a  defamation  action,  to  be  asserted  by  the  defendant-witness  should  he  be 
sued  for  defamation  on  the  basis  of  those  words. ''^^  While  this  type  of 
"privilege",  or  defence,  is  of  course  of  crucial  importance  to  committee 
witnesses  in  defamation  actions,  it  is  not  of  primary  concern  to  us  in  this 
Report.  Rather,  our  main  concern  is  with  the  evidentiary  type  of  privilege, 
belonging  to  the  Legislature  itself,  that  prohibits  the  use  of  a  committee 
witness's  evidence  at  a  subsequent  judicial  proceeding. 

The  Commission  recognizes  that  its  view  that  witnesses  should  be 
required  to  answer  all  questions  insisted  upon  by  legislative  committees 
and  the  Assembly— a  view  that  is  consistent  with  the  present  law  and  with 
the  role  generally  assigned  to  such  committees  in  a  parliamentary  system— 
necessarily  restricts  somewhat  the  possibility  of  resolving  the  problem  to 
which  reference  has  been  made  in  this  section  of  the  Report.  So  long  as 
committees,  backed  by  the  Assembly,  have  a  virtually  unfettered  right  to 
seek  information,  and  so  long  as  the  formal  rules  of  evidence  continue  to 


■*''  McEwen  and  Lewis  (eds.),  Gatley  on  Libel  and  Slander  (6th  ed.,  1967),  at  181,  para.  394. 

^8  (1881),  6  O.B.D.  307,  50  L.J.O-B.  303. 

'^^  See  Gatley  on  Libel  and  Slander,  supra,  note  47,  at  183,  para.  398,  and  at  198,  para.  420. 

^^  The  exact  scope  of  the  common  law  "privilege"  accorded  to  a  committee  witness  in  a 
subsequent  defamation  action  does  not  appear  to  be  entirely  clear.  In  the  first  place,  it 
has  been  held  in  some  jurisdictions  in  the  United  States  that  the  "privilege"  is  not 
absolute,  but  only  qualified,  where  the  witness  appears  voluntarily  without  having  been 
subpoenaed:  see,  for  example,  Wright  v.  Lathrop,  21  N.E.  963  (Mass.,  1889),  and  Fiore  v. 
Rogero.  144  So. 2d  99  (Fla.,  1962).  Unlike  absolute  privilege,  qualified  privilege  protects 
a  speaker  against  subsequent  liability  only  if  he  makes  the  statement  honestly  and 
without  any  indirect  or  improper  motive.  In  making  the  distinction  between  voluntary 
and  compelled  evidence,  a  Massachusetts  Court  advanced  the  rationale  that  "a  witness 
ought  not  to  be  permitted  with  impunity  to  volunteer  defamatory  statements  which  are 
irrelevant  to  the  matter  of  inquiry":  Wright  v.  Lathrop,  supra,  at  965.  That  same  Court 
went  on  to  say  (at  965)  that  "English  decisions,  perhaps,  go  somewhat  further  than  this  in 
favor  of  a  witness".  In  Goffin  v.  Donnelly,  supra,  note  48,  the  judgments  appeared  to 
place  some  reliance  on  the  fact  that  the  witness  sought  to  be  sued  for  defamation  had 
been  compelled  to  testify.  Field,  J.,  stated  as  follows  (at  50  L.J.QB.  304;  the  passage  does 
not  appear  in  the  same  terms  in  the  QB.D.  report  of  the  case): 

|T|he  defendant  is  entitled  to  say  that  he  is  protected  from  having  such  an  action 
brought  against  him.  because  he  was  guilty  of  no  malice  in  making  the  statement, 
but  was  compelled  to  make  it  before  the  committee  of  the  House,  by  whom  he  was 
duly  summoned,  and  where  he  was  compelled  to  answer,  and  to  answer  according 
to  truth. 

Manisty.  J.,  after  referring  to  a  decision  of  the  House  of  Lords  m  which  evidence  given 
not  under  oath  before  a  military  enquiry  was  held  privileged,  expressed  the  view  that 
"|i|t  is  a  fortiori ...  when  a  select  committee,  having  power  to  insist  on  evidence  being 
given  on  oath,  receives  such  evidence  from  a  witness  whom  it  has  summoned,  that  such 
witness  is  protected"  (at  50  L.J.Q.B.  305:  the  passage  does  not  appear  in  the  same  terms 
in  the  QB.D.  report). 
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be  inapplicable,^'  there  will  remain  some  degree  of  risk  to  third  parties  in 
respect  of  statements  made  by  committee  witnesses.  However,  we  do  be- 
lieve that  the  problem  surrounding  the  giving  of  evidence  at  a  legislative 
committee  hearing  can  be  ameliorated  to  some  extent.  We  now  turn  to  a 
consideration  of  this  topic. 

(b)    The  Requirement  of  Written  Submissions 

As  we  indicated  in  the  previous  section,  the  Standing  Procedural  Af- 
fairs Committee  expressed  concern  that  the  absence  of  pre-screening  of 
witnesses  may  result  in  the  presentation  of  defamatory  or  abusive  evidence 
at  a  public  hearing. ''^  However,  in  many  cases,  legislative  committees  do 
attempt  to  retain  some  control  over  their  proceedings  in  this  regard  by 
inviting  written  submissions  and  exercising  a  measure  of  discretion  in  res- 
pect of  requests  to  give  oral  testimony.  For  example,  in  June  1981,  the 
Legislative  Assembly's  Standing  Committee  on  Resources  Development 
advertised  hearings  on  Bill  7,  the  proposed  Human  Rights  Code,  1 98 IP 
The  advertisement  read,  in  part,  as  follows: 

The  Committee  invites  written  submissions  from  individuals,  groups  or  organ- 
izations wishing  to  comment  on  the  above-noted  Bill.  All  briefs  should  be 
deposited  with  the  Clerk  of  the  Committee  not  later  than  Tuesday,  June  16, 
1981.  Requests  for  oral  presentation  of  briefs  must  be  directed  to  the  Clerk  of 
the  Committee  for  the  consideration  of  the  Committee. 

While  legislative  committees  may,  then,  seek  to  eliminate  potentially 
defamatory  or  abusive  evidence  by  requiring  written  submissions  in  lieu  of 
oral  presentations,  it  also  should  be  borne  in  mind  that  political  realities 
dictate  that  this  mechanism  cannot  be  used  with  great  frequency  or  even 
with  great  success.  Committees  attempting  to  obtain  information  from  the 
public  on  certain  matters,  or  to  assess  the  reaction  of  the  public  to  pro- 
posed legislation,  must  necessarily  be  wary  lest  it  appear  that  they  are 
attempting  to  muffle  or  preclude  discussion  by  refusing  a  request  to  present 
oral  evidence.  Moreover,  an  initial  desire  to  limit  oral  presentations  may 
not  in  fact  be  realized  in  the  face  of  mounting  adverse  criticism. 


^^  See  supra.  Chapter  1 ,  note  25,  respecting  the  applicabihty  of  the  rules  of  evidence.  See, 
also,  Australian  Report, 5w/7ra,  note  11,  at  74,  para.  230(iii):  "...  it  is  ...  important  to  have 
in  mind  the  possibility  that  those  procedures  which  the  Courts  have  traditionally  adopt- 
ed to  protect  witnesses  are  not  necessarily  those  which  are  either  adequate  or  appropri- 
ate in  a  parliamentary  committee  hearing"". 

For  an  American  viewpoint,  see  Moreland,  supra,  note  42,  at  268  et  seq.  For 
example,  Moreland  stated  (at  268)  that  "jtlhere  are  many  points  in  common  between 
courts  and  congressional  investigatory  committees.  However,  there  are  vast  differences, 
and  rules  of  procedure,  to  be  meaningful,  must  be  related  to  the  basic  objectives  to  be 
accomplished."  Moreland  then  proceeded  to  give  illustrations  of  this  view.  For  example, 
he  was  of  the  opinion  that  "rules  of  procedure,  especially  as  to  evidence,  approximating 
the  strictness  of  those  in  a  court  of  law,  could  result  in  a  paralysis  of  the  information- 
gathering  mission  of  the  congressional  committees""  (at  269). 

^2  For  the  American  Congressional  experience,  see  Senate  Manual,  supra,  note  11,  at  65. 

53  Bill  7,  1st  Session,  32nd  Legislature,  30  Eliz.  II,  1981. 
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In  the  American  Congressional  committee  system,  it  would  seem  that 
most  Senate  committees  may  insist  that  each  witness  who  is  to  appear 
before  the  committee  must  file  with  the  clerk,  at  least  one  day  prior  to  the 
date  of  appearance,  a  written  statement  of  his  or  her  proposed  evidence. ^^ 
While  in  many  instances  this  procedure  may  well  be  an  effective  method  of 
preventing  defamatory  or  other  improper  evidence  from  being  aired  pub- 
licly, it  suffers  from  two  significant  defects.  First,  not  all  persons  are  able  to 
communicate  coherently  by  means  of  a  written  statement;  a  written  state- 
ment might  distort  their  real  meaning  or  intent  and  thereby  render  the 
exercise  futile.  In  some  cases,  the  requirement  to  provide  such  a  statement 
may  well  discourage  participation  at  the  outset.  Secondly,  the  scheme  may 
be  unworkable  in  practice;  in  this  regard,  the  following  comments  have 
been  made:^"* 

The  general  character  of  the  rules  which  we  suggest  for  consideration  and 
which  are  mainly  designed  to  afford  some  protection  to  witnesses,  are  as 
follows: 


Idl  Provision  for  witnesses  to  be  permitted  to  file  written  statements  of 
their  evidence.  A  mandatory  rule  to  this  effect  could  be  adopted  but 
it  would  be  difficult  to  police,  as  it  has  proved  in  the  United  States. 
Witnesses  tend  to  arrive  at  the  hearing  without  preparing  a  written 
statement  even  though  one  is  required.  It  may  be  better  to  leave  the 
question  as  to  whether  the  witness  is  to  be  required  to  file  a  statement 
to  the  particular  committee  or  its  chairman 

The  Commission  subscribes  to  the  view  that  a  mandatory  requirement 
to  provide  a  written  statement  of  proposed  evidence  ought  not  to  be  adopt- 
ed in  Ontario.  Further,  we  cannot  fully  endorse  any  proposal  that,  in  all 
cases,  witnesses  should  be  entitled  to  file  such  statements.  Written  submis- 
sions might  well  be  lengthy,  rambling  documents,  often  containing  irrele- 
vant material.  Committee  members  might  have  to  expend  a  considerable 
amount  of  time  and  effort  in  reading  and  comprehending  such  documents, 
with  no  opportunity,  as  in  the  case  of  oral  testimony,  to  cut  short  the 
exercise  and  keep  the  evidence  of  the  witness  concise  and  to  the  point. 
Accordingly,  we  recommend  that,  subject  to  a  contrary  order  of  the  Legis- 
lative Assembly,  committees  should  continue  to  be  empowered  to  invite 
and  receive  written  submissions  or  oral  testimony,  or  both,  at  their  own 
discretion.  We  believe  that  this  governing  principle,  which  apparently  has 
operated  satisfactorily  to  date  in  Ontario,  will  continue  to  provide  the 
requisite  degree  of  flexibility  in  order  to  allow  committees  to  obtain  evi- 
dence in  a  fashion  most  suited  to  the  circumstances. 

(c)    The  Use  of  In  Camera  Proceedings 

A  not  uncommon  means  of  dealing  with  sensitive,  confidential,  in- 
criminating, defamatory,  or  objectionable  oral  testimony  or  documents, 
known  or  anticipated  by  a  legislative  committee,  is  to  receive  the  evidence 


""^  See  Senate  Rule  26(4)(b).  However,  the  Rules  do  not  appear  to  specify  any  sanction  for 
disobedience. 

■'^"'  Australian  Report,  supra,  note  1 1 ,  at  84.  para.  237(dl. 
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in  closed  session,  whether  at  the  outset  or  upon  cutting  short  an  initially 
public  hearing.''^  The  use  of  in  camera  proceedings  is  of  particular  impor- 
tance where  some  government  documents  or  official,  classified  informa- 
tion is  involved,  or  where  it  is  known  or  believed  that  a  witness's  testimony 
is  to  be  highly  prejudicial  to  the  witness  himself  or  to  a  third  party. 

The  utility  of  in  camera  proceedings  was  raised  by  the  Standing  Pro- 
cedural Affairs  Committee  in  the  Committee  Report. "^^  The  Committee 
endorsed  "the  carefully  thought-out  principles"  set  out  in  the  Australian 
Report,  where,  for  example,  the  following  was  said:^^ 

Another  significant  matter  to  be  borne  in  mind  is  that  the  value  and 
effectiveness  of  an  investigation  will  usually  depend  on  the  quality  of  the 
evidence  adduced  . . .  Experience  has  shown  that  the  best  evidence  is  adduced 
in  a  calm  and  judicial  atmosphere  where  the  witness  is  free  of  any  external 
pressures.  This  is  as  true  of  a  parliamentary  committee  hearing  as  it  is  of  a 
Court  hearing  and  it  is  an  important  reason  why  in  some  cases  evidence  should 
be  heard  in  camera  rather  than  in  public. 

The  Committee  then  stated  its  own  views  on  the  subject  of  in  camera 
proceedings:^^ 

Although  they  occasionally  take  evidence  in  camera,  Ontario  commit- 
tees place  a  very  high  value  on  conducting  their  business  in  open 
session.  The  Committee  therefore  recommends  that  the  current  prac- 
tice of  hearing  witnesses  in  camera  only  in  highly  unusual  circum- 
stances not  be  altered. 

The  Australian  Report  also  placed  considerable  store  in  the  use  of 
parliamentary  hearings  "to  inform  the  general  public  so  that  they  may 
know  what  is  happening  in  a  particular  area  of  concern  to  the  [Legislature] 
and  have  an  opportunity  to  express  views  and  opinions  on  it,  thereby  giving 
[the  Legislature)  some  idea  of  public  opinion  about  it  for  the  purpose  of 
obtaining  public  reaction". ^'^  However,  competing  values  and  principles 
were  also  seen  to  be  at  stake.  There  was  concern  expressed  that  an  incom- 
plete picture  might  emerge  at  an  open  hearing  and  a  myopic  view  of  the 
conduct  and  character  of  witnesses  and  third  parties  might  well  be  the 
result.  The  Australian  Report  therefore  concluded  that  "|i]t  would  seem  a 
wise  general  rule  for  committees  to  follow  that  whenever  evidence  is  being 
given  which  could  injure  the  character  or  reputation  of  the  witness  or  a 


^^  Standing  Order  7  provides  as  follows:  "All  strangers  may  be  excluded  from  the  House  or 
any  Committee  thereof  on  a  motion  properly  moved  and  adopted  by  the  House  or  the 
Committee,  as  the  case  may  be.'' 

^^  Supra,  note  1,  at  13-14. 

^^  Supra,  note  11,  at  74,  para.  230(iv),  quoted  in  Committee  Report,  supra,  note  1,  at  13. 

^^  Committee  Report,  supra,  note  1,  at  14. 

^"  Australian  Report,  supra,  note  11,  at  73,  para.  230(i).  Concerning  the  American  experi- 
ence with  respect  to  committees  of  the  House  of  Representatives  and  of  the  Senate,  see 
Australian  Report,  at  52,  para.  176,  and  at  53,  para.  177,  respectively. 
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third  party,  it  |.v/r|  should  take  it  in  camera"/''  upon  a  majority  vote  of  the 
committee.  The  Austrahan  Report  took  the  same  position  "where  the  tes- 
timony or  other  information  to  be  received  may  relate  to  privileged  matter 
which  the  executive  does  |not|  object  to  presenting  in  camera  or  which  is 
the  subject  of  private  privilege  (not  objected  to  provided  it  is  given  in 
camera)..  ."/'- 

In  discussing  the  use  of  in  camera  proceedings,  the  Australian  Report 
considered  the  rule  adopted  by  the  United  States  House  of  Representatives 
as  a  result  of  the  Legislative  Reorganization  Act  of  1970  to  the  effect  that 
"|i|f  the  Committee  determines  that  evidence  or  testimony  at  any  investig- 
ative hearing  may  tend  to  defame,  degrade  or  incriminate  any  person,  it 
shall . . .  receive  such  evidence  or  testimony  in  executive  session. . .".  Several 
comments  may  be  made  in  respect  of  this  rule.  First,  we  would  eschew  the 
use  of  the  term  "investigative"  in  any  statutory  or  regulatory  provision 
governing  the  use  of  in  camera  proceedings.  To  repeat  an  earlier  observa- 
tion, we  are  of  the  view  that  the  critical  factor  is  the  question  asked  or  the 
answer  given,  not  necessarily  the  nature  of  the  hearing  itself,  which  may  be 
difficult  to  characterize  as  "investigative"  or  not.  Secondly,  it  is  arguable 
that  the  circumstances  under  which  an  in  camera  proceeding  might  be 
ordered  should  be  broadened.  For  example,  a  claim  by  a  minister,  civil 
servant  or  public  servant  to  Crown  privilege,  and  an  insistence  by  a  com- 
mittee on  receiving  the  information  in  question,  may  be  compromised  by 
the  giving  of  evidence  in  closed  session.  Finally,  subject  to  an  important 
exemption  to  be  considered  below,  we  do  not  believe  that  the  word  "shall", 
as  used  in  the  above-quoted  American  rule,  is  entirely  appropriate  in  the 
circumstances.  The  Commission  generally  does  not  believe  that  a  legisla- 
tive committee  should  be  legally  required  to  hold  an  in  camera  hearing 
merely  because  one  or  more  of  the  situations  described  in  the  preceding 
paragraph  is  or  are  present. ^^ 

We  wish  to  reiterate  here  the  general  predisposition  of  the  Commis- 
sion, and  of  the  Standing  Procedural  Affairs  Committee,  in  favour  of  flexi- 
bility, a  principle  that  is  reflected  in  the  present  practice  of  Ontario  legisla- 
tive committees  and  that  has  not  given  rise  to  adverse  criticism.  A  fine 
balancing  of  potentially  or  actually  competing  interests  is  required  and,  in 
some  instances,  the  interest  in  public  disclosure  may  outweigh  some  slight- 
ly prejudicial  effects  of  testimony  delivered  in  open  session. 

We  are  in  general  agreement  with  the  common  sense  approach  advo- 
cated in  the  Australian  Report,  and  endorsed  by  the  Ontario  Standing 
Procedural  Affairs  Committee,  that  "in  the  case  of  parliamentary  commit- 


'•'  IhicL.  at  75.  para.  23()(v). 

^-  Ihid.,  at  83-86.  para.  2.^7.  rule  (h). 

^'^  At  43-45,  para.  163,  of  the  Australian  Report,  ihid.,  there  is  a  Table  setting  forth  several 
provisions  of  two  Australian  statutes,  the  Public  Works  Committee  Act  1969.  as  amen- 
ded, and  the  Public  Accounts  Committee  Act  1951,  as  amended.  S.  23  of  the  former 
statute  and  s.  1 1  of  the  latter  statute  provide  that  evidence  is  to  be  taken  in  public, 
except  that  where  the  committee  is  of  the  opinion  that  it  may  relate  to  a  secret  or 
confidential  matter,  it  may,  "and  at  the  request  of  the  witness"  giving  the  evidence,  it 
■shaH".  take  the  evidence  in  private. 
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tees,  the  protection  of  witnesses  and  third  parties"  — including  the  protec- 
tion of  ministers,  civil  servants  and  public  servants,  and  the  classified 
information  they  might  be  asked  to  divulge  — "is  more  likely  to  be  achieved 
by  the  wise  exercise  of  discretions  as  the  hearing  proceeds,  rather  than  by 
the  adoption  of  rigid  procedures  which  might  over  formalise  the  proceed- 
ings and  destroy  the  effectiveness  of  the  committee  as  an  instrument  of 
parliamentary  investigation".^'*  On  balance,  we  do  not  think  it  generally 
advisable  to  hamstring  legislative  committees  by  proposing  rigid  rules,  al- 
though we  do  wish  to  make  it  unambiguous  that  committees  ought  to  be 
sensitive  to  the  needs  of  witnesses  and  third  parties  and  therefore  ought  not 
necessarily  to  reserve  closed  sessions  exclusively  for  "highly  unusual  cir- 
cumstances"^^^  in  which,  for  example,  "wild  accusations"^^  are  anticipated. 

Having  regard  to  the  observations  made  in  the  preceding  paragraphs, 
the  Commission  recommends  that  the  current  general  practice  of  hearing 
evidence  in  open  session  should  be  continued  and  encouraged. ^^  However, 
we  wish  to  make  two  further  recommendations,  in  respect  of  in  camera 
proceedings,  pertaining  generally  to  the  situation  where  it  is  known  or 
anticipated  that  the  evidence  that  will  or  might  be  given  might  tend  to 
incriminate  the  witness,  reflect  prejudicially  on  the  reputation,  character 
or  conduct  of  the  witness  or  another  party,  involve  a  sensitive,  privileged, 
confidential  or  classified  matter,  or  where  for  any  other  reason  the  commit- 
tee is  of  the  view  that  the  public  interest  would  be  better  served  by  holding 
the  hearing  in  camera  than  by  holding  it  in  public.  The  first  recommenda- 
tion is  a  general  one.  We  recommend  that,  on  the  application  of  a  witness 
or  on  its  own  motion,*^^  a  committee  should  be  empowered  to  transfer 
proceedings  from  open  to  closed  session  in  the  type  of  situation  just  de- 
scribed. A  witness  should  be  permitted  to  justify  his  request  for  an  in 
camera  hearing  in  a  closed  session  since,  as  the  Australian  Report  correctly 
noted,  "[i)t  may  be  difficult  for  a  witness  to  make  the  application  ade- 
quately in  an  open  hearing  without  revealing  the  nature  of  the  evidence 
and,  therefore,  the  prejudice  he  will  suffer".^*^ 

The  second  recommendation  concerns  the  situation  where  a  legisla- 
tive committee  is  dealing  with  a  matter  that  is  also  the  subject  of  a  pending 
civil  or  criminal  trial;  in  such  a  case,  the  committee  may  seek  to  call  as 
witnesses  all  or  some  of  the  parties  involved  in  the  civil  suit,  or  the  accused, 
or  other  persons  having  some  direct  or  indirect  connection  with  the  judi- 
cial proceedings.  The  Commission  recognizes  that  the  publicity  that  may 
be  generated  by  a  public  legislative  committee  hearing  in  this  type  of 
situation  may  well  have  a  severely  prejudicial  effect  on  the  parties  to  a  civil 
action  or  on  the  accused  in  a  criminal  trial.  As  we  have  seen,  witnesses 


^"^  Australian  Report,  supra,  note  11,  at  75,  para.  230(vi). 

^^  Committee  Report,  supra,  note  1,  at  14. 

^^  Ibid.,  at  12. 

^^  Australian  Report,  supra,  note  11,  at  85,  para.  237,  rule  (h). 

^^  See  ibid.,  at  38,  para.  142(v). 

^"^  Ibid.,  at  86,  para.  237,  rule  (i). 
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before  a  legislative  committee  may  be  compelled  to  answer  all  questions 
and  produce  all  documents  insisted  upon  by  the  committee  and  the  As- 
sembly. Wide  media  coverage  of  an  investigative  committee  hearing  that 
precedes  or  runs  parallel  to  a  civil  suit  or  criminal  trial  may  render  it 
impossible  for  the  parties  to  receive  a  fair  hearing  in  court. ^" 

In  determining  what  should  be  the  status  of  legislative  committee 
hearings  on  a  matter  that  is  sub  judice,  the  Commission  has  rejected  the 
view  that,  under  these  circumstances,  such  hearings  ought  to  be  suspended 
until  the  conclusion  of  the  pending  civil  or  criminal  proceedings.  Leaving 
aside  the  argument  that  committee  proceedings  and  judicial  proceedings 
are  not  directed  toward  the  same  ends,  the  adoption  of  the  view  just  de- 
scribed could  severely  impede  the  functioning  of  legislative  committees. 
Committees  could  conceivably  be  hamstrung  for  years  while  the  courts 
remain  seized  of  important  matters  that  ought  to  be  considered  by  the 
legislative  branch.  In  some  instances,  the  delay  might  well  preclude  any 
meaningful  consideration  of  such  matters  by  a  committee. 

Having  regard  to  these  observations,  the  Commission  is  of  the  view 
that  a  compromise  ought  to  be  effected.  Accordingly,  we  recommend 
that,  where  the  proceedings  of  a  legislative  committee  concern  a  mat- 
ter that  is  also  the  subject  of  a  pending  civil  or  criminal  trial,  the  proceed- 
ings should  be  held  in  camera,  unless  the  Legislative  Assembly  decides 
otherwise. 

The  underlying  presumption  is,  then,  that  where  a  matter  is  sub  jud- 
ice,  a  public  hearing  by  a  legislative  committee  is  likely  to  prejudice  the 
individuals  involved  in  the  civil  or  criminal  trial.  Consequently,  we  believe 
that  in  this  situation  ihQ  prima  facie  rule  in  favour  of  public  hearings  should 


^^  A  criticism  of  public  legislative  committee  proceedings  in  the  face  of  pending  civil  and 
criminal  trials  concerning  the  same  matter  was  made  in  a  memorandum  to  the  Attorney 
General  for  Ontario,  the  Honourable  R.  Roy  McMurtry,  0-C.,  from  Howard  F.  Morton, 
O-C,  Director,  Crown  Law  Office  — Criminal,  in  the  Ministry  of  the  Attorney  General. 
This  memorandum,  dated  May  22,  1981,  was  filed  with,  and  forms  part  of  the  record  of, 
the  Ontario  Standing  Committee  on  the  Administration  of  Justice.  It  was  concerned 
with  the  Committee's  investigation  into  the  collapse  of  several  related  Ontario  financial 
and  investment  institutions,  particularly  in  view  of  pending  civil  and  criminal  actions 
arising  out  of  the  collapse. 

With  respect  to  references  in  the  House  to  a  matter  that  is  the  subject  of  a  judicial 
or  quasi-judicial  proceeding,  see  Standing  Order  19(d)7,  which  provides  as  follows: 

19.  — (d)  In  debate,  a  Member  shall  be  called  to  order  by  the  Speaker  if  he: 


7.  Refers  to  any  matter  that  is  the  subject  of  a  proceeding. 

(i)  that  is  pending  in  a  court  or  before  a  judge  for  judicial  determination,  or 

(ii)  that  is  before  any  quasi-judicial  body  constituted  by  the  House  or  by  or 
under  the  authority  of  an  Act  of  the  Legislature. 

where  it  is  shown  to  the  satisfaction  of  the  Speaker  that  further  reference 
would  create  a  real  and  substantial  danger  of  prejudice  to  the  proceeding. 

Standing  Order  20  provides  for  a  sanction  against  a  member  who,  "on  being  called  to 
order  for  an  offence  under  any  Standing  Order  persists  in  the  offence". 


78 


not  prevail.  However,  in  some  instances  the  public  interest  would  not  be 
better  served  by  an  in  camera  committee  hearing.  The  Commission  is  of 
the  view  that  here,  as  in  other  instances,  undue  rigidity  ought  to  be  avoid- 
ed. We  therefore  would  permit  a  public  hearing  where  the  Assembly,  as 
the  ultimate  guardian  of  the  public  interest,  deems  it  to  be  in  that  interest 
to  hold  such  a  hearing. 

(d)    The  Non-Publication  of  Evidence 

The  problem  involving  "persons  'walking  in  off  the  street  and  making 
wild  accusations'",^'  and  the  related  problems  concerning  incriminating 
statements  or  evidence  divulging  sensitive  or  classified  information,  are  not 
ones  that  can  be  fully  resolved  so  long  as  the  public  is  to  be  given  a  voice  at 
legislative  committee  proceedings.  Once  the  objectionable  statement  has 
been  uttered,  it  enters  the  public  domain.  However,  the  Commission  does 
wish  to  draw  attention  to  one  method  of  protecting  witnesses  and  third 
parties  and  restricting  the  dissemination  of  certain  information,  not  specif- 
ically considered  in  the  Committee  Report— that  is,  the  non-publication  of 
all  or  a  portion  of  a  witness's  evidence,  whether  oral  or  written.  Clearly, 
this  mechanism  is  relevant  almost  exclusively  to  the  situation  where  the 
evidence  has  been  taken  in  closed  session. 

The  possibility  of  withholding  publication  of  a  witness's  evidence  was 
considered  in  the  Australian  Report,^-  in  a  subsequent  United  Kingdom 
Report,''^  and  in  an  important  memorandum  by  Sir  Richard  Barlas,  former 
Clerk  of  the  British  House  of  Commons,  appearing  as  Appendix  C  to  the 
United  Kingdom  Report. ^^  For  example,  the  United  Kingdom  Report  stress- 
ed that  a  satisfactory  compromise  between  claims  of  Crown  privilege  and 
the  demands  of  committees  to  hear  sensitive  evidence  can  often  be  effec- 
ted by  the  non-publication  of  evidence.^''  The  Report  also  endorsed  the 
practice  of  "sidelining"  evidence,  a  practice  that  "allows  departments  (and 
others)  when  giving  evidence  in  private,  to  indicate  those  parts  of  the 
evidence  which  they  would  prefer  not  to  be  published". ^^  The  practice  was 
described  more  fully  in  the  Barlas  memorandum  as  foUows:^^ 

Where  a  witness  considers  that  the  publication  of  his  evidence  (or  part  of  it) 
would  be  prejudicial  to  the  public  interest,  injurious  to  character  or  undesir- 
able on  similar  grounds,  or  would  breach  commercial  confidentiality,  he  'side- 
lines' the  appropriate  part  of  the  proof  copy  of  evidence  and  requests  that  it 


^'  Committee  Report,  .supra,  note  1,  at  12. 

^2  Supra,  note  1 1. 

^•^  United  Kingdom,  House  of  Commons,  First  Report  From  the  Select  Committee  on 
Procedure  (1978),  hereinafter  referred  to  as  the  "United  Kingdom  Report". 

^^  Appendix  C  to  the  United  Kingdom  Report,  ibid.,  was  entitled  Powers  of  Select 
Committees  to  Send  for  Persons.  Papers  and  Records  (PPR)  ( 1978),  hereinafter  referred 
to  as  the  "Barlas  memorandum". 

^"^  United  Kingdom  Report,  supra,  note  73,  at  xc,  para.  7.9. 

^'^  Ibid.,  at  xcvi,  para.  7.27,  note  1. 

^^  Supra,  note  74,  at  21,  para.  27. 
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should  not  be  published.  The  committee  in  its  discretion  may  thereupon  with- 
hold such  evidence  from  publication  and  will  indicate  in  the  published  evi- 
dence the  places  in  the  text  where  material  has  been  omitted.  It  is  the  almost 
invariable  practice  of  Select  Committees  to  accede  to  requests  for  "side-lining\ 
A  witness  submitting  papers  or  records  may  similarly  request  that  documents 
may  be  withheld  either  in  whole  or  in  part  from  publication. 

As  indicated  above,  the  Australian  Report  also  dealt  with  the  non- 
publication  of  evidence.  Before  considering  the  approach  advocated  in 
that  Report,  however,  mention  should  be  made  of  one  of  the  proposals  of 
the  Council  of  the  Bar  Association  of  New  South  Wales,  supported  broadly 
by  other  constituent  bodies  of  the  Law  Council  of  Australia.  The  Austral- 
ian Report  noted  that  the  Council  advocated  the  adoption  of  "a  right  |of 
witnesses)  to  insist  that  except  in  stated  circumstances,  a  person  s  evidence 
or  documents  be  not  publicly  revealed  . . .  ".^^  This  rather  extreme  approach 
differs  markedly  from  the  more  flexible  approach  adopted  in  the  Austral- 
ian Report  and  the  United  Kingdom  Report. 

With  respect  to  the  non-publication  of  certain  evidence,  the  Austral- 
ian Report  stated  as  follows i^"^ 

Sometimes,  however,  particularly  if  the  witness  has  not  been  previously  inter- 
viewed, or  is  allowed  to  give  evidence  which  is  hearsay,  it  is  likely  that  such 
evidence  will  be  given  before  the  committee  can  prevent  it.  In  such  a  case  the 
committee  should  consider  whether  the  evidence  is  really  necessary  to  its 
inquiry.  If  it  isn't  it  might  well  decide  to  strike  it  from  the  record  and  prohibit 
publication.  If  it  is,  it  may  be  the  wise  course  to  strike  it  from  the  record, 
prohibit  publication  and  then  take  the  evidence  and  any  further  evidence  of  a 
similar  character  in  camera.  It  would  seem  a  wise  general  rule  for  committees 
to  follow  that  whenever  evidence  is  being  given  which  could  injure  the  charac- 
ter or  reputation  of  the  witness  or  a  third  party,  it  should  take  it  in  camera. 

The  Australian  Report  contemplated,  then,  non-publication  of  both  pub- 
licly and  privately  given  evidence.  It  advocated  "the  wise  exercise  of  dis- 
cretions as  the  hearing  proceeds,  rather  than... the  adoption  of  rigid 
procedures  . .  .'\^"  As  a  method  of  educating  committee  members,  the  Re- 
port stated  that  it  would  be  "desirable  that  the  circumstances  in  which  a 
committee  should  take  evidence  in  camera  and  should  make  such  evidence 
public  be  set  out  clearly  in  rules  or  guidelines  to  committees";  moreover, 
each  witness  "should  be  informed  that  notwithstanding  his  evidence  being 
so  taken  [in  camera],  the  committee  may  for  the  purposes  of  proper  report, 
ultimately  decide  to  publish  it".^'  However,  the  Report  stressed  that  the 
publication  of  evidence  taken  in  camera,  or  the  use  of  the  witness's  name, 
should  be  avoided  if  at  all  possible. 


^^  Australian  Report,  supra,  note  11,  at  19.  para.  71.  The  "stated  circumstances"  are  not 
described  in  the  Australian  Report. 

'^'^  Ibid.,  at  75,  para.  230(v). 
^^  Ibid.,  at  75,  para.  230(vi). 

^'  Ibid.,  at  87,  para.  237(i)(iv).  In  White,  supra,  note  12,  at   16.  it  is  noted  that  "lalll 
committee  proceedings,  save  those  held  in  camera  are  electronically  recorded". 
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As  in  the  case  of  a  witness's  right  to  give  evidence  at  in  camera 
proceedings,  there  arises  an  issue  concerning  whether  a  witness  should 
have  a  right  to  preclude  the  publication  of  all  or  part  of  his  evidence.  For 
example,  as  we  have  mentioned,  the  Council  of  the  Bar  Association  of  New 
South  Wales  advocated  that  a  witness  ought  to  be  accorded  a  right  to  insist 
that,  except  in  stated  circumstances,  his  oral  and  written  evidence  should 
not  be  publicly  revealed.  In  addition,  the  previously  mentioned  Public 
Accounts  Committee  Act  1951,  as  amended,  and  the  Public  Works  Com- 
mittee Act  1969,  as  amended,  both  enacted  by  the  Australian  Parliament, 
deal  with  the  non-publication  of  evidence.  Section  1 1  of  the  former  statute 
and  section  23  of  the  latter  provide  that,  where  evidence  is  taken  in  camera, 
it  may  not  be  published  or  disclosed  "without  the  consent  in  writing  of 
the  witness".  The  nature  and  extent  of  the  control  over  the  publication  of 
evidence  can  be  further  appreciated  by  recalling  that,  under  both  Acts,  a 
witness  is  entitled  to  have  evidence  taken  in  camera  where  he  so  requests,  if 
the  committee  is  of  the  opinion  that  the  evidence  may  relate  to  a  secret  or 
confidential  matter.^^ 

With  respect  to  the  non-publication  of  evidence,  the  Commission 
wishes  to  make  proposals  of  general  applicability  as  well  as  a  proposal 
dealing  with  the  more  narrow  situation  where  a  matter  that  is  sub  judice  is 
being  considered  in  camera  by  a  legislative  committee.  We  turn  first  to  the 
latter  situation.  Having  regard  to  a  proposal  made  in  the  last  section  — that 
where  the  proceedings  of  a  committee  concern  a  matter  that  is  also  the 
subject  of  a  pending  civil  or  criminal  trial,  the  proceedings  should  be  held 
in  camera— we  recommend  here  that,  where  the  committee  wishes  to  pub- 
lish the  evidence  given  at  these  proceedings,  such  publication  should  not 
take  place  until  after  all  civil  or  criminal  proceedings,  including  possible 
appeals,  have  been  concluded,  unless  the  Legislative  Assembly  decides 
otherwise.  The  rationale  for  the  two  proposals  is  the  same;  both  attempt  to 
minimize,  as  much  as  is  practicable  in  the  circumstances,  any  prejudice 
that  might  be  caused  to  persons  involved  in  the  civil  or  criminal  proceed- 
ings as  a  consequence  of  the  publication  of  the  evidence  of  a  committee 
witness. 

With  respect  to  the  more  general  proposals  concerning  the  non- 
publication  of  evidence,  the  Commission  has  come  to  the  conclusion,  and 
accordingly  recommends  that,  on  the  application  of  a  committee  witness 
or  on  its  own  motion,  a  committee  should  be  empowered  to  order  that  all 
or  part  of  a  witness's  evidence  should  not  be  published.  We  believe  that  the 
approach  described  in  an  earlier  paragraph,  whereby  in  all  cases  a  witness 
would  be  entitled  as  of  right  to  the  non-publication  of  all  or  part  of  his 
evidence,  ought  not  to  be  adopted  for  use  by  Ontario  legislative  commit- 
tees. In  circumstances  other  than  where  a  matter  is  sub  judice— in  respect 
of  which  we  have  recommended  that  a  special  rule  should  apply— this 
approach  is  not  sufficiently  flexible,  in  that  it  leaves  less  room  for  a  com- 
mittee to  exercise  its  judgment  concerning  the  publication  or  non-publica- 
tion of  evidence.  The  evidence  might  well  be  critical  to  the  subject  matter 
of  the  inquiry,  and  the  failure  to  include  all  or  part  of  it  in  a  committee's 
public  report  to  the  Assembly  might  rob  the  report  of  its  purpose  and 


^^  See  supra,  note  63. 
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importance.  We  therefore  do  not  believe  that  committees  should  be  legally 
bound  to  keep  in  camera  evidence  confidential  in  all  cases;  however,  as  a 
matter  of  fairness,  we  do  believe  that  witnesses  should  be  informed  before- 
hand that  in  some  circumstances  their  evidence  might  be  made  public  even 
though  it  has  been  taken  in  camera. 

The  Commission  does  wish  to  emphasize  its  view  that  the  publication 
of  evidence  taken  in  closed  session  should  not  take  place  without  very 
compelling  reasons  to  do  so.  Prima  facie,  even  in  cases  where  the  sub 
judice  issue  does  not  arise,  such  evidence  should  remain  private.  It  must  be 
borne  in  mind  that  the  purpose  of  in  camera  proceedings  is  to  keep  confi- 
dential certain  kinds  of  evidence.  The  very  fact  that  a  committee  has 
acceded  to  a  request  for  a  closed  hearing,  or  has  itself  initiated  the  use  of  a 
closed  hearing,  is  clearly  a  manifestation  of  the  view  that  the  public  interest 
in  disclosure  is  outweighed  by  the  interest  in  non-disclosure.  Accordingly, 
to  publish  evidence  taken  in  this  context  for  no  sound  reason  would  make 
mockery  of  the  in  camera  proceedings  and  could  substantially  lessen  the 
credibility  of  all  legislative  committees.^^ 

While  we  do  not  necessarily  recommend  the  practice  in  all  cases,  we 
do  wish  to  draw  attention  to  the  view  propounded  in  the  Australian  Report, 
where  it  is  stated  that  "|i|f  a  committee  does  decide  to  publish  1n  camera 
evidence  we  think  it  should,  before  doing  so,  consider  . . .  whether  it  should 
afford  him  [the  witness)  the  opportunity  of  placing  any  further  relevant 
evidence  before  the  committee  in  camera  \^^  Our  hesitation  in  this  regard 
stems,  in  part,  from  concern  lest  committees  become  enmeshed  in  lengthy 
hearings  relating  essentially  to  tangential  matters,  far  removed  from  their 
terms  of  reference,  in  order  to  elicit  "further  relevant  evidence"  designed 
to  give  a  fuller  picture.  However,  as  a  general  proposition,  we  have  no 
difficulty  in  suggesting  that  consideration  should  at  least  be  given  to  this 
procedure  in  appropriate  cases. 

(e)    The  Use  of  a  Witness's  Evidence  at  Subsequent  Proceedings 

In  the  Committee  Report,  considerable  time  was  spent  discussing  what 
the  Committee  called  the  "privileges  of  witnesses''  — more  specifically,  the 
use  of  a  witness's  evidence  at  subsequent  civil  or  criminal  proceedings.^'' 
From  the  discussion  that  follows,  it  will  be  clear  that  the  phrase  "privileges 
of  witnesses"  is  not  technically  correct,  at  least  insofar  as  it  deals,  for 
example,  with  the  subsequent  use  of  a  witness's  evidence.  As  we  shall  see, 
the  privilege  — which  permits  the  Legislature,  through  its  committees,  to 
carry  on  its  business  more  effectively  — is  one  that  belongs  exclusively  to 
the  Legislature;  accordingly,  the  Legislature  can  waive  it  at  any  time  and 
for  any  reason.  Of  course,  the  privilege  also  enures  to  the  benefit  of  com- 
mittee witnesses  who  wish  to  preclude  the  introduction  of  their  earlier 
evidence  at  subsequent  judicial  proceedings. 


^^  It  also  bears  mentioning  that  the  publication  of  evidence  in  violation  of  any  Act  or  order 
of  a  committee  or  the  Assembly  could  be  punishable  as  contempt  of  the  Assembly. 

^"^  Australian  Report,  supra,  note  11.  at  87.  para.  237(i)(iv). 

^■■"Committee  Report,  supra,  note  I.  at  6-9. 
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After  quoting  Beauchesne  that  "|n|othing  said  before  a  committee 
...  may  be  used  in  a  court  of  law",^^  the  Committee  Report  considered 
whether  witnesses  enjoyed  the  same  "privileges''  as  members  of  the  Legis- 
lative Assembly  and  whether  evidence  taken  at  a  legislative  committee 
hearing  was  protected  at  subsequent  criminal,  as  well  as  civil,  proceedings. 
While  the  Standing  Procedural  Affairs  Committee  was  of  the  view  that 
witnesses  enjoyed  full  protection  in  respect  of  subsequent  civil  proceed- 
ings, it  thought  that  the  protection  in  respect  of  subsequent  criminal 
proceedings  was  "less  clear  cut'\^^  However,  the  Committee  stated  cate- 
gorically that  "|w|itnesses  do,  of  course,  retain  the  right  to  invoke  The 
Canada  Evidence  AcC.^^ 

It  is  the  purpose  of  this  portion  of  the  Report  to  examine  in  some 
detail  the  use  of  a  committee  witness's  evidence  at  subsequent  proceed- 
ings. We  shall  discuss  the  critical  constitutional  issues  that  are  involved, 
including  the  inherent  privileges  of  the  Assembly,  insofar  as  they  pertain  to 
this  topic,  the  legislative  authority  of  the  Province  to  enact  legislation 
protecting  witnesses,  and  the  impact  of  the  proposed  Canadian  Charter  of 
Rights  and  Freedoms.  We  also  shall  consider  the  treatment  of  this  subject 
in  the  Australian  Report,^*^  the  United  Kingdom  Report'^"  and  the  Barlas 
memorandum"^'  and,  finally,  we  shall  offer  some  recommendations. 

Before,  however,  we  proceed  to  consider  the  matters  set  forth  above, 
for  convenience  we  wish  to  repeat  here  the  questions,  relevant  to  these 
matters,  posed  for  the  Commission  in  the  Committee  Report.  While  not 
limiting  our  discussion,  these  questions  were  clearly  of  central  concern 
to  the  Standing  Procedural  Affairs  Committee  and  therefore  ought  to  be 
borne  in  mind.  The  questions  were  as  follows:"^^ 

3)    Does  Section  37  of  The  Legislative  Assembly  Act  apply  to  witnesses? 
Could  this  section  be  made  to  apply  to  witnesses? 

8)    Under  what  circumstances  may  the  testimony  of  a  committee  witness  be 
used  in  a  civil  proceeding  or  a  criminal  proceeding? 

10)  What  would  be  the  implications  of  committees  extending  privilege  only 
to  witnesses  who  requested  it? 

11)  What  are  the  constitutional  limits  on  the  privileges  the  Assembly  may 
extend  to  committee  witnesses? 


^^^  Beauchesne's  Rules  and  Forms  of  the  House  of  Commons  of  Canada  (5th  ed..  1978),  at 
24,  quoted  in  Committee  Report,  supra,  note  1,  at  7. 

^^  Committee  Report,  supra,  note  1,  at  7. 

^^  Ibid.,  at  8-9.  The  Committee  presumably  was  of  the  view  that  the  Ontario  Evidence  Act, 
R.S.O.  1980,  c.  145,  could  be  invoked,  although  this  statute  was  not  mentioned  expressly. 

^^  Supra,  note  11. 

'^^  Supra,  note  73. 


^^  Supra,  note  74. 

'^~  Committee  Report,  supra,  note  1,  at  20-21. 
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(i)     The  Constitutional  Issues 

There  are  three  discrete  sets  of  constitutional  issues  to  which  refer- 
ence must  be  made.  The  first  portion  of  our  discussion  relates  to  the 
inherent  privileges  of  the  Ontario  Legislative  Assembly,  that  is,  those  that 
exist  as  a  matter  of  common  law,  independent  of  any  provincial  or  federal 
statute.  As  will  be  seen  below,  the  Assembly  has  not  inherited  all  the 
privileges  that  the  Parliament  at  Westminster  possesses  by  the  law  and 
custom  of  Parliament  {lex  et  consuetudo  parliamenti).  However,  the  com- 
mon law  does  recognize  a  more  limited  class  of  privileges— that  is,  those 
regarded  as  necessary  to  the  legislative  function  — in  respect  of  protection 
afforded  to  committee  witnesses  against  the  use  of  their  evidence  in  subse- 
quent civil  or  criminal  proceedings. 

The  second  set  of  constitutional  issues  relates  to  Ontario's  authority, 
should  the  above-noted  common  law  protections  be  deemed  insufficient,  to 
enact  legislation  to  protect  committee  witnesses.  While  The  British  North 
America  Act,  1867"^^  refers  explicitly  to  parliamentary  privilege  only  in 
section  18,  which  confers  on  the  Parliament  of  Canada  authority  to  define 
its  own  privileges ,'^^  the  provinces  have  been  held  to  be  entitled  to  a  similar 


^•\'^0&  31  Vict..s.  3  (U.K.). 

'^"^  S.  18  was  repealed  and  re-enacted  in  slightly  amended  form  by  the  Parliament  of  Canada 
Act.  1875,  38  &  39  Vict.,  c.  38  (U.K.).  The  original  provision  did  not  permit  the  Cana- 
dian Parliament  to  adopt  privileges  exceeding  those  of  the  United  Kingdom  House  of 
Commons  at  the  time  of  the  passing  of  The  British  North  America  Act,  1867.  The  new 
provision  did  not  permit  the  Canadian  Parliament,  in  any  legislation  defining  the  privi- 
leges of  Parliament,  to  adopt  privileges  exceeding  those  exercised  by  the  United  King- 
dom House  of  Commons  at  the  time  of  the  passing  of  such  federal  legislation. 

The  restriction  respecting  the  scope  of  the  privileges  of  the  Canadian  Parliament  is 
now  obsolete.  In  1949,  The  British  North  America  (No.  2)  Act.  1949,  13  Geo.  6,  c.  81 
(U.K.).  was  enacted.  S.  1  of  that  Act  added  a  new  s.  91(  1 )  to  The  British  North  America 
Act.  1867,  which  gave  to  the  Parliament  of  Canada  the  authority,  subject  to  limitations 
not  relevant  here,  to  amend  "'from  time  to  time  the  Constitution  of  Canada".  Parliament 
was  thus  given  the  power,  inter  alia,  to  define  its  own  privileges  as  it  saw  fit. 

Notwithstanding  the  wide  power  conferred  on  Parliament  by  s.  91(  1)  of  The  British 
North  America  Act.  1867,  as  amended  in  1949,  Parliament  in  fact  has  not  defined  its 
privileges  beyond  those  permitted  by  the  original  s.  18  of  that  Act.  S.  4  of  the  Senate  and 
House  of  Commons  Act,  R.S.C.  1970,  c.  S-8.  provides  as  follows: 

4.  The  Senate  and  the  House  of  Commons  respectively,  and  the  members  there- 
of respectively,  hold,  enjoy  and  exercise, 

la)  such  and  the  like  privileges,  immunities  and  powers  as,  at  the  time  of  the 
passing  of  the  British  North  America  Act.  1867 ,  were  held,  enjoyed  and 
exercised  by  the  Commons  House  of  Parliament  of  the  United  Kingdom, 
and  by  the  members  thereof,  so  far  as  the  same  are  consistent  with  and  not 
repugnant  to  that  Act;  and 

(bi  such  privileges,  immunities  and  powers  as  are  from  time  \o  time  defined 
by  Act  of  the  Parliament  of  Canada,  not  exceeding  those  at  the  time  of  the 
passing  of  such  Act  held.  enjt)yed  and  exercised  by  the  Commons  House 
of  Parliament  of  the  United  Kingdom  and  by  the  members  thereof 
respectively. 

S.  4(al  was  enacted  as  s.  1  of  An  Act  to  define  the  privilei>e\.  imtmtnitics  and  powers 
of   the    Senate    and    House    of    Commons,    and    to    ^ive    summary    protection    to 
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power  as  part  of  their  general  capacity,  under  section  92(1)  of  the  above 
Act,  to  amend  the  provincial  constitution.'^''  But,  like  other  provincial  pow- 
ers, the  authority  to  enact  legislative  privileges  may  not  be  exercised  in  a 
manner  that  infringes  on  the  exclusive  authority  of  the  federal  Parliament. 
Under  section  91(27)  of  The  British  North  America  Act,  1867,  that  author- 
ity extends  to  "the  criminal  law  . . .  including  the  procedure  in  criminal 
matters''.  In  this  connection,  in  the  second  portion  of  our  discussion  we 
shall  consider  the  important  question  whether,  having  regard  to  sections 
92(1)  and  91(27),  Ontario  legislation  can  validly  affect  the  use  of  evidence 
given  in  committee  in  subsequent  criminal  proceedings. 

The  final  set  of  constitutional  considerations  arises  out  of  the  inclu- 
sion, in  the  proposed  Charter  of  Rights  and  Freedoms,"^^  of  section  13,  a 
constitutional  provision  stating  generally  that  evidence  obtained  from  a 
witness  in  one  proceeding  cannot  be  used  to  incriminate  that  witness  in  any 
other  proceeding.  The  third  portion  of  our  discussion  considers  this  provi- 
sion and  the  scope  of  the  protection  that  it  would  provide  to  committee 
witnesses  if  it  should  become  part  of  Canadian  law. 


a.      The  Inherent  Privileges  of  the  Legislative  Assembly 

( 1)    General  Considerations 

A  series  of  decisions  of  the  Judicial  Committee  of  the  Privy  Council 
has  firmly  established  the  proposition  that,  in  the  absence  of  statute,  the 
law  and  custom  of  Parliament  and  the  privileges  thereby  conferred  apply 
only  to  the  Parliament  at  Westminster.  However,  it  must  not  be  assumed 
that  other  legislative  assemblies  are  without  inherent  privileges;  but  their 
privileges  are  only  such  as  are  "reasonably  necessary  for  the  proper  exer- 
cise of  their  functions  and  duties",  and  therefore  they  may  not  be  as  exten- 
sive as  those  that  the  Westminster  Parliament  possesses. 

The  Privy  Council  had  initially  taken  the  contrary  view.  In  Beaumont 
V.  Barrett, "^^  a  case  concerning  the  contempt  power  of  the  House  of  Assem- 
bly in  Jamaica,  it  proceeded  on  the  basis  that  the  powers  and  privileges  of 
the  United  Kingdom  Parliament  were  "inherent  in  every  assembly  that 


persons  employed  in  the  publication  of  Parliamentary  Papers,  31  Vic,  c.  23.  It  corre- 
sponds to  the  authority  given  to  Parliament  pursuant  to  the  original  version  of  s.  18  of 
The  British  North  America  Act,  1867.  S.  4(b)  corresponds  to  the  authority  given  to 
Parliament  under  the  Parliament  of  Canada  Act,  1875.  However,  as  indicated  above. 
Parliament  has  not  exercised  its  authority  given  to  it  by  s.  4(b)  of  the  Senate  and  House 
of  Commons  Act. 

9^^  See  Fielding  v.  Thomas,  [1896]  A.C.  600  (PC),  esp.  at  610-11. 

^^  Government  of  Canada,  The  Canadian  Constitution  1980:  Proposed  Resolution 
respecting  the  Constitution  of  Canada.  S.  13,  as  well  as  other  sections,  were  subse- 
quently amended.  These  amendments  were  placed  before  the  Special  Joint  Committee 
of  the  Senate  and  House  of  Commons  by  the  federal  Minister  of  Justice  on  January 
12,  1981. 

^'^(1836),  1  Moo.  PC.  59. 
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possesses  a  supreme  legislative  authority". '^^  However,  the  Beaumont  posi- 
tion was  rejected  some  five  years  later  in  Kielley  v.  Carson, "^"^  in  favour  of 
the  view  that  the  unique  law  and  custom  of  Parliament,  as  the  product  of  a 
social  and  political  evolution  confined  to  England,'*^"  were  not  transferable, 
as  such,  to  other  legislative  assemblies. 

Like  Beaumont,  Kielley  arose  out  of  the  exercise  by  a  colonial  legisla- 
ture of  a  purported  power  to  commit  for  contempt.  Speaking  for  the  Privy 
Council,  Parke,  B..  dealt  with  this  matter  as  follows:'^" 

It  is  said,  however,  that  this  power  belongs  to  the  House  of  Commons  in 
England;  and  this,  it  is  contended,  affords  an  authority  for  holding  that  it 
belongs  as  a  legal  incident,  by  the  Common  Law,  to  an  Assembly  with  analo- 
gous functions.  But  the  reason  why  the  House  of  Commons  has  this  power,  is 
not  because  it  is  a  representative  body  with  legislative  functions,  but  by  virtue 
of  ancient  usage  and  prescription;  the  lex  et  consuetudo  Parliamenti,  which 
forms  a  part  of  the  Common  Law  of  the  land,  and  according  to  which  the  High 
Court  of  Parliament,  before  its  division,  and  the  Houses  of  Lords  and  Com- 
mons since,  are  invested  with  many  peculiar  privileges,  that  of  punishing  for 
contempt  being  one 


He  then  concluded 


.102 


[W]e  decide  according  to  the  principle  of  Common  Law,  that  the  House  of 
Assembly  have  not  the  power  contended  for.  They  are  a  local  Legislature,  with 
every  power  reasonably  necessary  for  the  proper  exercise  of  their  functions 
and  duties,  but  they  have  not  what  they  have  erroneously  supposed  themselves 
to  possess  — the  same  exclusive  privileges  which  the  ancient  Law  of  England 
has  annexed  to  the  House  of  Parliament. 

The  Privy  Council  has  consistendy  followed  Kielley  v.  Carson  in  a  variety 
of  cases  concerning  the  privileges  of  Legislatures.'"^  In  what  appears  to  be 
its  most  recent  discussion  of  the  issue,  the  1970  case  of  Rediffusion  (Hong 
Kong)  Ltd.  V.  Attorney-General  of  Hong  Kong,^^^^  the  Privy  Council  stated: '""' 

It  is  well  settled  that  the  common  law  of  England  which  is  introduced  into  a 
colony  does  not  include  the  whole  of  the  lex  et  consuetudo  parliamenti. 
Members  of  a  legislative  assembly  in  a  colony  do  not  enjoy  all  the  privileges 
and  the  immunity  from  control  by  courts  of  justice  which  are  enjoyed  by 


"^^ Ibid.,  at  76. 

99(1841),  4  Moo.  PC.  63. 

•""See  May,  supra,  note  23,  at  69. 

""  Supra,  note  99.  at  89. 

'"2/^/c/..at  92. 

'"■^  See  Fenton  v.  Hampton  (IH5H).  1 1  Moo.  P.C.  347  (Van  Diemans  Land).  Dil!  v.  Murphy 
(1864).  1  Moo.  N.S.  487  (Victoria),  Doyle  v.  Falconer  ( 1866).  4  Moo.  N.S.  203  (Domin- 
ica), Barton  v.  7ai7o/(  1886).  1 1  App.  Cas.  197  (New  South  Wales),  and  Chenard  (K  Co.  v. 
Arissol.  1 1949]  A.C.  127  (Seychelles). 

'"■^119701  A.C.  1136. 

^^^"^  Ibid.,  at  1154-55. 
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members  of  the  Parliament  of  the  United  Kingdom,  but  only  such  of  those 
privileges  and  so  much  of  that  immunity  as  are  essential  to  enable  them  to 
carry  out  their  functions  under  the  colonial  constitution 

It  is  of  course  true  that  Ontario  has  long  since  passed  from  colonial 
status,  and  that  the  law-making  power  of  the  Ontario  Legislature  is  "as 
plenary  and  as  ample  within  the  limits  prescribed  by  sect.  92  as  the  Impe- 
rial Parliament  in  the  plenitude  of  its  power  possessed  and  could  bestow''.'"^ 
But,  despite  the  Privy  Council's  reference  to  colonial  status  in  the  Hong 
Kong  case,  it  seems  clear  that  accession  to  independence  does  not  itself 
augment  the  inherent  privileges  of  a  Legislature.  Independence  might 
carry  with  it  the  authority  to  legislate  on  the  subject  of  the  privileges  of  the 
Legislature,  but  it  cannot  change  the  peculiarly  English  origin  of  the  law 
and  custom  of  Parliament  and  its  exclusive  relevance,  in  the  absence  of 
statute,  to  Westminster. 

Prior  to  Kielley  v.  Carson, ^^^'^  the  courts  of  pre-Confederation  Canada 
appear  to  have  dealt  with  questions  of  legislative  privilege  on  the  basis  that 
colonial  legislatures  had  all  the  privileges  conferred  by  the  law  of  Parlia- 
ment.'"^ But  with  some  early  reluctance,  the  law  as  laid  down  by  the  Privy 
Council  has  since  been  accepted  and  applied  in  Canadian  courts.  Hesita- 
tion was  apparent  in  The  Queen  v.  Gamble, ^^^"^  which  considered  the  privi- 
leges of  the  members  of  the  Parliament  of  the  Province  of  Canada.  There  it 
was  held,  despite  the  decision  in  Kielley,  that  members  of  the  provincial 
Parliament  had,  at  least  in  Upper  Canada,  the  same  privilege  from  arrest 
under  civil  process  as  members  of  Parliament  at  Westminster.  One  ground 
for  this  conclusion  was  that  the  adoption  of  the  common  law  in  Upper 
Canada''"  had  brought  with  it  the  law  and  custom  of  Parliament;  *'|w|e  are 
bound  by  the  law  of  England  where  there  are  no  enactments  to  the  con- 
trary, and  the  lex parliamenti  is  a  part  of  that  law".'"  This  reasoning  may 
be  discounted  as  directly  contrary  to  that  of  the  Privy  Council  in  Kielley 
and  the  cases  that  followed  it;  they  held  that  while  the  law  of  Parliament 
may  be  part  of  the  common  law,  it  is  nonetheless  applicable,  as  such,  only 
to  the  Westminster  Parliament. 

In  the  face  of  the  decisions  of  the  Privy  Council,  the  early  Canadian 
cases  can  no  longer  be  regarded  as  good  authority.  However,  it  does  not 
follow  that  no  privilege  against  civil  arrest  existed  as  a  matter  of  common 
law.  As  Kielley  made  clear,  the  common  law  does  confer  on  representative 


^^^^  Hodge  V.  The  Queen  (1883),  9  App.  Cas.  117,  at  132. 

'""^  Supra,  note  99. 

'"^  See,  for  example.  Ex  parte  Monk  (1817),  Stu.  K.B.  120  and  Re  Trar^v  (1832),  Stu.  K.B. 
478.  Both  cases  dealt  with  the  contempt  power  of  the  Lower  Canada  House  of  Assembly. 

'"'^(1852),9U.C.O.B.  546. 

""The  common  law  had  been  adopted  in  1792  by  32  Geo.  Ill,  c.  1  (U.C).  See,  now. 
Property  and  Civil  Rights  Act,  R.S.O.  1980,  c.  395. 

'"  Supra,  note  109,  at  554. 
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Legislatures  "every  power  reasonably  necessary  for  the  proper  exercise  of 
their  functions  and  duties".  There  appears  to  be  no  exhaustive  judicially- 
approved  statement  of  just  what  these  powers  comprise;  but  freedom  from 
civil  arrest  was  included  as  an  instance  in  a  letter  of  opinion  received  by  the 
Colonial  Secretary  in  1815  as  to  the  scope  of  the  necessary  privileges  of  the 
Upper  Canada  House  of  Assembly."^  Therefore,  the  result  in  The  Queen  v. 
Gamble  may  have  been  the  right  one,  although  reached  for  the  wrong 
reasons. 


The  reasoning  in  later  Canadian  cases  has  been  more  consistent  with 
Kielley  v.  Carson.^^^  The  principal  decision  is  that  of  the  Supreme  Court  of 
Canada  in  Landers  v.  Woodworth,^^^  in  which  the  contempt  power  of  the 
Nova  Scotia  House  of  Assembly  was  in  issue.  A  member  of  the  House  had 
been  ejected  by  the  Sergeant-at-Arms,  pursuant  to  a  resolution  declaring 
him  guilty  of  contempt  for  refusing  to  apologize  for  a  speech  alleging  that 
the  Provincial  Secretary  had  falsified  public  records.  No  statute  had  been 
enacted  defining  the  privileges  of  the  House.  In  a  unanimous  judgment, •^-■ 
the  Supreme  Court  upheld  a  lower  court  decision  awarding  the  member 
damages  for  assault.  While  the  House  of  Commons  at  Westminster  might 
have  expelled  a  member  under  similar  circumstances,  the  Court  held,  fol- 
lowing Kielley,  that  the  law  of  Parliament  did  not  apply,  and  that  the 
common  law  did  not  confer  on  any  other  Legislature  the  authority  to 
remove  a  member  for  contempt,  unless  he  was  actually  obstructing  the 
business  of  the  House. 


Since  1896,  when  the  case  of  Fielding  v.  Thomas^^^  was  decided,  the 
inherent  privileges  of  Canadian  Legislatures  do  not  appear  to  have  been 
considered  in  any  reported  decision;  this  is  no  doubt  because  the  Fielding 
case,  which  will  be  discussed  more  fully  below,  has  made  it  largely  unnec- 
essary for  provincial  Legislatures  to  rely  on  their  common  law  privileges. 
The  Privy  Council  held  there  that  provincial  authority  to  amend  the  pro- 
vincial constitution  under  section  92(1)  of  The  British  North  America  Act, 
1867,  included  the  authority  to  make  laws  defining  the  privileges  of  the 
Legislature.  All  provinces  have  done  so,  to  a  greater  or  lesser  extent,  and 
the  federal  Parliament,  for  its  part,  has  exercised  its  express  authority 
under  section  18  of  The  British  North  America  Act,  1867,  and  claimed  by 
statute  the  privileges  enjoyed  at  Westminster  at  the  time  of  the  passing  of 
that  Act."^ 


"-  Kennedy,  ed..  Documents  of  the  Canadian  Constitution  I759-I9I5  ( 1930).  at  297-98.  But 
see  Norton  v.  Crick  (1894),  15  N.S.W.R.  172,  holding  that  a  member  of  the  New  South 
Wales  House  of  Assembly  had  no  common  law  protection  against  civil  arrest. 

"-^See,  for  example.  Ex  parte  Dansereau  (1873),  19  L.C.J.  210. 

"■*(1878).2  S.C.R.  158. 

'  '•"'  Although  at  least  two  justices  came  to  their  decision  unwillingly.  See  ibid.,  at  190-91  ./n*/ 
Richards.  C.J..  and  at  205-06.  per  Taschereau,  J. 

"^  Supra,  note  95. 

"^  Senate  and  House  of  Commons  Act,  R.S.C.  1970.  c.  S-8.  s.  4.  See  supra,  note  94. 
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(2)    The  Privilege  Respecting  Witnesses 

In  this  section,  the  Commission  will  consider  whether,  apart  from 
statute,  there  is  a  privilege  of  the  Ontario  Legislative  Assembly  relating  to 
evidence  given  by  witnesses  before  committees  of  the  Assembly.  If,  as  we 
shall  see  below,  there  is  such  a  privilege  in  the  United  Kingdom,  it  is  then 
necessary  to  determine  the  nature  and  scope  of  the  privilege  and  whether  it 
applies,  where  it  has  not  been  adopted  by  statute,  outside  Westminster. 
This  issue  is  important  for  our  purposes  because  the  relevant  Ontario 
statute,  the  Legislative  Assembly  Act,^^^  is  silent  concerning  the  privileges 
that  attach  to  the  use  of  evidence  given  by  witnesses  before  legislative 
committees.""^  Moreover,  there  is  no  other  statutory  provision,  or  any 
Standing  Order,  that  touches  on  the  subject. '^'^ 

1.      The  Privilege  Respecting 
Witnesses  in  the  United 
Kingdom 

We  start  from  the  fundamental  principle,  recognized  in  the  United 
Kingdom,  that  the  privilege  respecting  witnesses  is  one  component  of  the 
general  privilege  of  freedom  of  speech.  The  latter  privilege  was  acknowl- 
edged and  declared  in  the  United  Kingdom  in  the  Bill  of  Rights  of  1688,'-' 
which  provided  in  section  9  ''|t]hat  the  freedom  of  speech,  and  debates  or 
proceedings  in  Parliament,  ought  not  to  be  impeached  or  questioned  in  any 
court  or  place  out  of  Parliament''.  Among  the  protections  provided  by  the 
privilege  to  members  of  Parliament  at  Westminster  is  protection  against 
civil  or  criminal  liability  for  anything  that  they  may  say  in  Parliament.'- 
Moreover,  it  has  been  held  in  the  United  Kingdom  that  evidence  obtained 
in  proceedings  in  Parliament  may  not  be  used  even  to  support  a  civil  cause 
of  action  arising  from  statements  made  outside  the  House. '-^ 

The  privilege  of  freedom  of  speech  has  been  extended  to  witnesses 
before  either  the  United  Kingdom  House  of  Commons  or  a  committee  of 


"8R.S.0.  1980,  c.  235. 

""^  This  matter  relates  to  one  of  the  concerns  expressed  by  the  Standing  Procedural  Affairs 
Committee,  as  reflected  in  its  question,  "Does  Section  37  of  The  Legislative  Assembly 
Act  apply  to  witnesses?"  S.  37  reads  as  follows: 

37.  A  member  of  the  Assembly  is  not  liable  to  any  civil  action  or  prosecution, 
arrest,  imprisonment  or  damages,  by  reason  of  any  matter  or  thing  brought  by  him 
by  petition,  bill,  resolution,  motion  or  otherwise,  or  said  by  him  before  the  Assem- 
bly or  a  committee  thereof. 

S.  37  refers  only  to  members  of  the  Assembly,  and  presumably  only  in  their  capacity  as 
members,  not  even  as  witnesses  before  legislative  committees.  We  shall  deal  with  s.  37  in 
section  4(e)(ii)a  of  this  Chapter. 

'2^  See  Committee  Report,  supra,  note  1,  at  20,  Question  3.  See  the  discussion  infra,  this 
Chapter,  section  4(e)(ii)a. 

'-'  1  Wm.  &  M.  (2d  Sess.),  c.  2. 

'"  May,  supra,  note  23.  at  78  and  90. 

'^'^  Church  of  Scientology  of  California  v.  Johnson-Smith,  |1972|  1  Q-B.  522. 
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the  House,  at  least  since  1818,  when  the  House  of  Commons  passed  the 
following  resolution:'-^ 

That  all  witnesses  examined  before  this  House  or  any  Committee  thereof, 
are  entitled  to  the  protection  of  this  House  in  respect  of  anything  that  may  be 
said  by  them  in  evidence. 

That  no  Clerk  or  Officer  of  this  House,  or  shorthand  writer  employed  to 
take  minutes  of  evidence  before  the  House  or  any  Committee  thereof,  do  give 
evidence  elsewhere  in  respect  of  any  proceedings  or  examination  had  at  the 
bar  or  before  any  Committee  of  this  House  without  the  special  leave  of  the 
House. 

The  resolution  was  adopted  in  response  to  the  case  of  Rex  v.  Merceron,^^^ 
in  which  evidence  given  by  the  accused  before  a  committee  of  the  House 
had  been  held  admissible  against  him  on  a  subsequent  criminal  charge.  It  is 
likely,  however,  that  witnesses  were  entitled  to  the  privilege  even  before  the 
1818  resolution.  In  Rex  v.  Gilham,^^^  Lord  Tenterden  (who,  as  Abbott,  C.J., 
had  decided  the  Merceron  case)  stated  that  there  must  have  been  "some 
mistake"  in  the  report  of  Merceron  and  that,  in  the  latter  case,  the  witness 
must  not  have  been  compelled  to  answer  the  questions  put  to  him.  More- 
over, May  reports  instances  as  early  as  the  late  17th  Century  in  which 
persons  were  punished  by  the  House  for  breaching  its  privileges  by  bringing 
actions  for  slander  in  respect  of  evidence  given  before  it  or  its  commit- 
tees.'-^ In  any  event,  it  now  appears  that  evidence  given  before  Parliament, 
or  a  committee,  at  Westminster  may  not  be  used  as  the  basis  of  civil  or 
criminal  proceedings  except,  it  seems,  where  the  permission  of  the  House 
is  given  for  its  use.'^^ 


2.      The  Privilege  Outside  the 
United  Kingdom 

Assuming,  then,  that  in  the  United  Kingdom  there  is  a  privilege  in 
respect  of  the  use  of  the  evidence  of  a  legislative  committee  witness  in  any 
subsequent  proceeding,  does  a  similar  privilege  extend  to  witnesses  in 
other  jurisdictions  as  well?  In  other  words,  is  this  legislative  privilege  re- 
specting witnesses  unique  to  the  law  and  custom  of  Parliament  at  Westmin- 
ster, or  does  it  also  apply  to  other  Legislatures?  The  determination  of  this 
critically  important  issue  is  somewhat  complicated  by  the  fact  that  the 
rationale  for  the  existence  of  the  privilege  is  basically  the  same  under 
either  branch  of  the  law.  In  Kielley  v.  Carson,  it  will  be  recalled,  represent- 


'-■^  H.C.J.  (Ihlh).  at  389. 
'2^(1818).  2. Stark.  366. 

'-'M1H28),  1  Mood.  186,  at  203. 

'^^  May,  supra,  note  23,  at  158. 

'^^  Gushing,  Elements  of  the  Law  and  Practice  of  Legislative  Assemblies  ( 1972  ed.),  at  397. 
But  see  Retina  v.  Wainscot  ( 1899),  1  W.A.L.R.  77,  discu.s.sed  infra,  note  138.  Concerning 
the  waiver  of  the  privilege  by  the  A.ssembly,  .see  infra,  this  Chapter,  sections  4(e)(i)a(2)5 
and  4(el(ii)b. 
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ative  Legislatures  were  held  entitled  to  all  powers  and  privileges  "reasona- 
bly necessary  for  the  proper  exercise  of  their  functions  and  duties", '^'^  while 
the  unique  privileges  of  the  Parliament  at  Westminster  have  been  described 
as  those  rights  that  are  ''absolutely  necessary  for  the  due  execution  of  its 
powers"  J -^^ 

By  far  the  majority  of  cases  in  which  Kielley  v.  Carson  has  been 
applied  have  dealt  with  the  inherent  authority  to  punish  for  contempt. 
Those  cases  have  drawn  a  distinction  between  "protective  and  self-defensive 
powers",  which  are  necessary  for  any  exercise  of  the  legislative  function, 
and  "punitive"  powers,  which  are  not.'^'  Is  the  privilege  of  free  speech  — of 
which  the  privilege  respecting  witnesses  is  a  component— "protective  and 
self-defensive"  and,  therefore,  necessary  for  the  proper  exercise  of  the 
legislative  function?  In  this  connection,  it  should  be  noted  that  on  two 
occasions  it  has  been  held  that  members  of  all  Legislatures  are  inherently 
entitled  to  the  privilege  of  free  speech. '^^  But  even  in  the  absence  of  direct 
authority,  it  can  readily  be  concluded  that,  at  least  as  far  as  members  of  a 
Legislature  are  concerned,  "Ifjreedom  of  speech  is  a  privilege  essential  to 
every  free  council  or  legislature". ^^^-  Accordingly,  it  may  be  said  that  the 
privilege  is  not  one  that  the  common  law  restricts  to  Westminster.  Since  it 
is  recognized  as  essential  to  accord  a  privilege  concerning  members  of  a 
Legislature,  the  same  can  be  said  in  respect  of  witnesses  before  legislative 
committees:  a  privilege  protecting  such  witnesses  is,  therefore,  to  be  regar- 
ded as  an  essential  attribute  of  the  legislative  function,  not  unique  to  the 
Parliament  at  Westminster.  A  sensible  approach  to  the  application  of  the 
principle  laid  down  in  Kielley  v.  Carson  and  subsequent  cases  appears  in 
the  New  South  Wales  Supreme  Court  case  oi  Armstrong  v.  BuddJ^^  In  that 
case,  Wallace,  P.,  stated :'^^-'' 

When,  therefore,  Lord  Selbourne  said  [in  Barton  v.  Taylor,  supra,  note 
128]  that  whatever  in  a  reasonable  sense  is  necessary  to  the  existence  and 
proper  exercise  of  the  functions  of  a  self-governing  colonial  legislature  has 
been  impliedly  granted,  the  critical  question  is  to  decide  what  is  'reasonable' 
under  present  day  conditions  and  modern  habits  of  thought  to  preserve  the 
existence  and  proper  exercise  of  the  functions  of  the  Legislative  Council  as  it 
now  exists.  It  would  be  unthinkable  to  'peg'  Lord  Selbourne's  remarks  to  the 
conditions  in  New  South  Wales  when  it  had  just  emerged  from  convict  days. 
Indeed  when  Kielley  v.  Carson  ...  was  decided  convicts  were  still  being 
sent  to  Western  portions  of  Australia  and  had  only  ceased  to  be  sent 
out  to  New  South  Wales  one  year  earlier.  This  is  not  to  say  that  the 
implied  power  as  enunciated  by  the  Privy  Council  can  be  enlarged  by 


'2^5w/?ra,  note  99,  at  92. 

i^^o  iviay^  supra,  note  23,  at  67,  quoting  Hatsell,  Precedents  of  Proceedings  in  the  House  of 
Commons  (1818),  Vol.  1,  at  1. 
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Barton  v.  Taylor  {i^m,  11  App.  Cas.  197,  at  203. 


'■^'  See  Gipps  v.  McElhore  (1881),  2  N.S.W.L.R.  18,  and  Chenard  and  Co.  v.  Arissol,  [1949J 
A.C.  127  (P.O. 

1-^-^  May,  supra,  note  23,  at  73. 

'•^-^119691  1  N.S.W.R.  649. 

'■^■^/Z7/c/.,at  660. 
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the  passage  of  time  but  the  word  'reasonable'  in  this  context  must  have 
an  ambulatory  meaning  to  enable  it  to  have  sense  and  sensibility  when 
applied  to  the  conditions  obtaining  in  1969. 

In  any  event,  the  summoning  of  witnesses  has  been  recognized  as 
essential  to  the  legislative  process  in  Canada  from  early  in  the  country's 
existence.  In  1875,  the  Quebec  Court  of  Queen  s  Bench  held  in  Ex  parte 
Dausereau^^^'  that  the  Legislature  of  Quebec  had  authority  to  compel  the 
attendance  of  witnesses  before  it.  In  the  course  of  his  judgment,  Dorion, 
C.J.,  stated  as  follows: '-^^ 

I  do  not  see  that  the  power  of  Colonial  Legislatures  to  summon  witnesses,  in 
order  to  conduct  the  enquiries  required  for  a  proper  understanding  of  the 
several  questions  affecting  legislation  or  the  administration  of  public  affairs, 
was  ever  challenged.  Responsible  Government,  which  has  been  recognized  in 
the  local  as  well  as  in  the  constitution  of  the  general  Government,  would 
be  a  delusion  if  that  power  of  enquiry  was  denied,  and  the  enquiry  would  be 
valueless  without  the  power  of  summoning  witnesses.  I  consider  this  to  be  a 
necessary  incident  of  the  powers  of  Legislatures  and  of  controlling  the  admin- 
istration of  public  affairs 

Well  before  Confederation,  in  1828,  the  law  officers  of  the  Crown  had  also 
advised  that  the  power  to  investigate  and  call  for  witnesses  might  be  essen- 
tial for  the  purposes  of  legislation.'^^ 


^^^'  Supra,  note  113. 

^^'^  I  hid..  Hi  232. 

'  ^^  Campbell,  Parliamentary  Privilege  in  Australia  (1966)  at  17,  note  17.  See,  also,  Regina  v. 
Connolly  ( 1891),  22  O.R.  220  (H.C.J. ),  discussed  infra,  this  Chapter,  section  4(e)(i)a(2)5. 
Connolly  dealt  with  the  use  of  a  witness's  evidence,  given  before  a  Canadian  Hou.se  of 
Commons  standing  committee,  in  subsequent  criminal  proceedings. 

See  Australian  Report,  supra,  note  11,  at  29,  paras.  102-04: 

It  has  already  been  indicated  that  evidence  given  by  a  witness  before  a  com- 
mittee cannot  be  used  against  him  in  subsequent  proceedings.  Clearly  his  evidence 
could  not,  without  the  consent  of  the  House  before  whose  committee  it  was  given, 
be  used  against  him  in  subsequent  civil  or  criminal  proceedings  to  prove  the 
commission  of  a  crime  or  a  civil  wrong.  There  seems  no  reason  to  doubt  that  on 
the  same  basis  it  could  not  be  used  to  prove  an  admission  by  him  to  challenge  his 
credit  or  to  rebut  denials  in  cross-examination. 

There  may  be  two  bases  to  an  objection  against  evidence  being  so  used  in  a 
case  where  the  evidence  is  sought  to  be  used  to  incriminate  him. 

It  could  be  argued  that  since  the  witness  is  entitled  to  the  protection  of  the 
House,  it  is  a  breach  of  privilege  to  do  so  and  that,  therefore,  a  Court  when  called 
upon  should  not  admit  evidence  or  allow  cross-examination,  as  the  case  may  be. 
The  other  ground  is  that  the  evidence  previously  given  was  given  under  compul- 
sion and  that,  therefore,  in  accordance  with  ordinary  principles,  it  is  not  admissi- 
ble against  the  witness.  It  is  suggested  that  this  is  so  whether  or  not  the  witness 
actually  objects  to  giving  the  evidence  before  a  parliamentary  committee,  since, 
whether  he  does  so  or  not,  he  is  under  threat  of  committal  if  he  does  not  answer 
the  question 

The  Australian  Report  cited  Retina  v.   Wainscot  (1889),  1  W.A.L.R.  77,  where  it  was 
held  that  answers  to  questions  given  by  a  person  whose  conduct  was  being  investigated 
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Since  the  functioning  of  legislative  committees,  whether  at  Westmin- 
ster or  elsewhere,  would  be  substantially  impaired  if  witnesses  could  not 
speak  freely  without  fear  of  the  legal  consequences,  it  can  be  concluded 
that,  even  apart  from  the  law  and  custom  of  the  United  Kingdom  Parlia- 
ment, the  evidence  of  witnesses  before  legislative  committees  is  inherently 
privileged;  again,  the  argument  is  that  this  privilege  is  reasonably  necessary 
for  the  proper  exercise  of  a  Legislature's  functions  and  duties.  The  con- 
clusion accords  with  the  view  expressed  by  May  that  the  only  privileges 
unique  to  the  law  and  custom  of  the  United  Kingdom  Parliament  are  those 
that  relate  to  the  power  to  punish  for  contempt: '^^'^ 

Except  in  one  respect,  the  surviving  privileges  of  the  House  of  Lords  and 
the  House  of  Commons  are  justifiable  on  the  same  grounds  of  necessity  as  the 
privileges  enjoyed  by  legislative  assemblies  of  the  independent  Members  of 
the  Commonwealth  and  certain  British  colonies  under  the  common  law  as  a 
legal  incident  of  their  legislative  authority.  This  exception  is  the  power  to 
punish  for  contempt.  Since  the  decision  of  the  Privy  Council  in  Kielley  v. 
Carson  it  has  been  held  that  this  power  is  inherent  in  each  House  of  Parlia- 
ment not  as  a  body  with  legislative  functions,  but  as  a  descendant  of  the  High 
Court  of  Parliament  and  by  virtue  of  the  lex  et  consuetudo  parliamenti. 

It  also  should  be  recalled  that  the  protected  position  of  witnesses  may 
be  supported,  at  least  to  some  extent,  on  a  ground  that  does  not  relate  to 
the  distinctive  and  necessary  functions  of  Legislatures.  For  example,  all 
participants  in  judicial  proceedings— judge,  jury,  counsel,  parties  and  wit- 
nesses—are absolutely  protected  from  defamation  actions  for  what  they 
say  during  such  proceedings,  so  that  concern  for  possible  liability  will  not 
interfere  with  the  proper  and  effective  administration  of  justice. '^*^  In  Gof- 
fin  V.  Donnelly,  the  Court  analogized  evidence  before  a  legislative  commit- 
tee to  evidence  before  a  court  of  law:'^' 

The  House  of  Commons,  in  the  performance  of  its  functions  and  for  the 
purposes  of  legislation,  has  to  inquire  into  many  matters  ...  For  the  purposes 


by  a  legislative  committee  were  not  admissible  in  respect  of  a  subsequent  criminal 
charge.  However,  the  three  members  of  the  Court  did  not  agree  on  the  basis  for  the  final 
decision.  Onslow,  C.J.,  first  noted  the  common  law  rule  that  answers  given  under  com- 
pulsion are  not  subsequently  admissible;  he  then  stated  that  the  answers  given  in  the 
instant  case  were  not  admissible  because  the  relevant  legislation  compelled  the  witness 
to  answer  all  questions  before  the  committee.  Both  Stone,  J.,  and  Hensman,  J.,  disag- 
reed. They  were  of  the  view  that,  where  a  statute  compelled  answers  to  all  questions,  the 
answers  were  "lawful"  and  "voluntary"  and,  therefore,  admissible  at  a  subsequent  judi- 
cial proceeding. 

The  three  members  of  the  Court  did  agree,  however,  on  one  basis  for  the  decision. 
There  was  in  existence  a  Standing  Order  protecting  witnesses  against  the  use  of  their 
evidence  at  subsequent  proceedings.  All  three  justices  stated  that  that  provision  was 
sufficient  to  protect  the  accused.  (Concerning  the  possible  withdrawal  of  this  protec- 
tion, see  the  decision  of  Onslow,  C.J.,  at  84,  quoted  infra,  note  166.) 

'-^^  Supra,  note  23,  at  68  (footnotes  omitted).  Of  course,  express  legislation  in  Ontario  has 
given  to  the  Legislative  Assembly  the  power  to  punish  for  contempt:  see  Legislative 
Assembly  Act,  R.S.O.  1980,  c.  235,  ss.  45-48. 

'"^*^'  See  the  discussion  in  section  4(a)  of  this  Chapter  concerning  defamation  actions  and,  in 
particular.  Go/fin  v.  Donnelly,  supra,  note  48. 

'■+'  Supra,  note  48,  at  (1881),  6  Q.B.D.  30H,  per  Field,  J. 
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of  such  inquiries  committees  are  appointed,  and  require  the  attendance  of 
witnesses.  If  persons  so  required  to  attend  did  not  attend,  they  would  be 
committed  for  contempt.  If  they  do  attend  they  must  answer  the  questions 
asked  of  them,  and  may  be  examined  on  oath.  The  evidence  given  is,  there- 
fore, as  much  given  under  compulsion  as  in  the  case  of  a  court  of  law.  For 
these  reasons  this  seems  to  me  to  be  a  stronger  case  of  privilege  than  some  of 
the  occasions  that  have  been  held  to  be  clearly  privileged. 

The  same  analogy  has  been  drawn  in  the  courts  of  the  United  States,  where 
"|w|itnesses  and  other  participants  in  a  legislative  hearing,  either  state  or 
federal,  are  absolutely  privileged  under  the  same  rules  which  apply  to 
judicial  proceedings...".'^-  Therefore,  there  may  well  be  independent  com- 
mon law  grounds,  apart  from  those  that  follow  strictly  from  Kielley  v. 
Carsony^  for  according  a  privilege  in  respect  of  the  evidence  given  by 
committee  witnesses. 

3.     The  Common  Law  Privilege  in  Light 
of  Existing  Legislation 

As  we  have  seen,  the  privilege  respecting  the  use  of  a  witness's  evi- 
dence at  subsequent  judicial  proceedings  is  a  common  law  privilege.'^'*  Has 
it,  however,  been  superseded  or  otherwise  affected  by  valid  provincial  or 
federal  legislation?'"^^  Because  the  privilege  is  a  creation  of  the  common 
law,  there  is  no  doubt  that  it  applies  in  civil  proceedings  in  Ontario  despite 
the  omission  of  witnesses  from  the  protection  provided  by  the  Legislative 
Assembly  Act,  particularly  section  37.'"'^'  The  common  law  applies  in  civil 
proceedings  unless  it  is  displaced  by  statute, '''^  and  since  section  92(14)  of 
The  British  North  America  Act,  1867,  confers  jurisdiction  to  regulate  civil 
proceedings  primarily  on  the  provinces,  any  statute  limiting  the  privilege 
respecting  committee  witnesses  in  such  proceedings  would  have  to  have 
been  enacted  by  the  Ontario  Legislature.  There  has,  of  course,  been  no 
such  legislation. 

Under  section  91(27)  of  The  British  North  America  Act,  1867,  crimi- 
nal law  and  procedure  are  within  exclusive  federal  legislative  competence; 
therefore,  as  will  be  discussed  at  greater  length  below,  as  a  general  princi- 
ple both  the  substantive  criminal  law  and  evidence  in  criminal  cases  are 
beyond  the  reach  of  Ontario  legislation.  However,  it  does  not  necessarily 
follow  that  privileges  relating  to  the  Ontario  Legislative  Assembly  are  inap- 
plicable in  criminal  proceedings,  so  long  as  they  derive  either  from  valid 
provincial  legislation  or  from  the  common  law. 


''*2  Hanson,  Libel  and  Related  Torts  ( 1%9),  Vol.  1,  at  90. 

'■*-^  Supra,  note  99. 

'■*'*  See  the  two  preceding  sections  of  this  Chapter. 

'■*•'' The  effect  of  the  Evidence  Act.  R.S.O.  1980,  c.  145.  and  the  Canada  Evidence  Act, 
R.S.C.  1970,  c.  E-10,  will  be  considered  in  the  section  that  follows. 

'"^^  S.  37  will  be  considered  infra,  this  Chapter,  section  4(el(ii)a. 

'■♦^  Property  and  Civil  Rif-hts  Act,  R.S.O.  I9H0.  c.  395. 
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The  position  with  respect  to  the  law  of  evidence  in  criminal  cases  is 
complicated  somewhat  by  section  37  of  the  Canada  Evidence  Act.^^^  In  the 
law  of  evidence,  common  law  rules  continue  to  apply  where  they  have  not 
been  ousted  by  statute. '^'^  Section  2  of  the  Canada  Evidence  Act  states  that 
*'|t|his  Part  [governing  the  taking  of  evidence  in  proceedings  in  courts  in 
Canada!  applies  to  all  criminal  proceedings  ...",  while  section  37  provides 
as  follows: 

37.  In  all  proceedings  over  which  the  Parliament  of  Canada  has  legisla- 
tive authority,  the  laws  of  evidence  in  force  in  the  province  in  which  such 
proceedings  are  taken,  including  the  laws  of  proof  of  service  of  any  warrant, 
summons,  subpoena  or  other  document,  subject  to  this  and  other  Acts  of  the 
Parliament  of  Canada,  apply  to  such  proceedings. 

Until  the  decision  of  the  Supreme  Court  of  Canada  in  Marshall  v.  The 
Queen,^^^^  it  might  have  been  thought  that  the  effect  of  section  37  was  to 
render  applicable  in  criminal  proceedings  all  the  law  of  evidence  applica- 
ble in  civil  proceedings  in  the  Province,  except  in  clear  cases  of  conflict 
with  federal  legislation.  The  Marshall  case  concerned  a  section  of  the 
Ontario  Highway  Traffic  Act^^^  that  compelled  a  person  in  charge  of  a 
motor  vehicle  involved  in  an  accident  to  furnish  a  report  of  the  accident  to 
the  police,  but  provided  that  the  report  was  inadmissible  in  any  trial  arising 
out  of  the  accident. 

The  Court  held  that,  despite  section  37,  an  accident  report  was  admis- 
sible in  a  criminal  trial.  Kerwin,  C.J.,  speaking  for  three  members  of  the 
five  member  Court,  referred  to  the  common  law  rule  that  a  confession  is 
admissible  so  long  as  it  was  made  voluntarily,  in  the  sense  that  it  was  not 
induced  by  threats  or  promises.  Since  that  rule  was  continued  in  force  by 
what  is  now  section  7(2)  of  the  Criminal  Code,^^^  section  37,  which  was 
expressed  to  be  "subject  to  this  and  other  Acts  of  the  Parliament  of  Cana- 
da", could  not  have  the  effect  of  limiting  its  application.''^-*  Cartwright,  J., 
with  whom  the  fifth  member  of  the  Court  concurred,  adopted  a  construc- 
tion of  the  provincial  statute  that  restricted  its  independent  application  to 
proceedings  within  provincial  competence,  on  the  ground  that  it  would  be 
ultra  vires  for  the  Province  to  legislate  specifically  on  the  admissibility  of 


'^«  R.S.C.  1970,  c.  E-IO. 

'■^^  See  Glasbeek,  Evidence:  Cases  and  Materials  (1977),  at  5. 

''^"(1960),  26D.L.R.  (2d)  459. 

'-^'  R.S.O.  1950,  c.  167. 

'''^  S.  7(2)  provides  as  follows: 

7.  — (2)  The  criminal  law  of  England  that  was  in  force  in  a  province  immediately 
before  the  1st  day  of  April  1955  continues  in  force  in  the  province  except  as 
altered,  varied,  modified  or  affected  by  this  Act  or  any  other  Act  of  the  Parliament 
of  Canada. 

'^•^  Supra,  note  150,  at  463. 
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evidence  at  a  criminal  trial.  Section  37,  he  held,  did  not  change  that  re- 
sult.''^ It  thus  appears  that  section  37  does  not  affect  the  operation  of  the 
common  law  of  evidence  in  criminal  proceedings  except  as  it  is  modified 
by  federal  statute. 

Since,  then,  the  privilege  that  the  common  law  confers  in  respect  of 
committee  witnesses  in  subsequent  criminal  proceedings  is  characterized 
as  an  evidentiary  protection,  it  continues  to  be  available;  neither  the  Can- 
ada Evidence  Act  nor  any  other  federal  statute  limits  the  protection. 

It  should  not  be  thought  surprising  that  a  common  law  rule  that  relates 
to  a  provincial  Legislature  should  apply  in  proceedings  within  federal  juris- 
diction. The  rule  that  the  common  law  has  developed  confers  protection 
on  witnesses  before  legislative  committees,  regardless  of  which  Legislature 
it  may  be.'^'  It  is  only  the  legislative  capacity  to  alter  the  common  law  that 
depends  upon  the  allocation  of  legislative  power  under  The  British  North 
America  Act,  1867}^^  Until  it  is  altered  by  statute,  the  common  law  does 
not  follow  the  boundaries  of  sections  91  and  92  and,  according  to  the 
circumstances  of  its  application,  may  be  as  much  federal  law  as  provin- 
cial.''^ 

4.      The  Protection  Afforded  by  the  Ontario 
Evidence  Act  and  the  Canada  Evidence  Act 

At  common  law,  a  witness  in  judicial  proceedings  could  refuse  to 
answer  a  question  on  the  ground  that  his  answer  would  or  might  tend  to 
incriminate  him.'^^  Legislation  in  Canada  has  abolished  the  common  law 
privilege  against  self-incrimination  in  judicial  proceedings, '''^  but  has  pro- 
vided in  exchange  that  incriminating  evidence  may  not  be  used,  for  exam- 
ple, in  subsequent  criminal  proceedings  if  the  protection  of  the  Canada 
Evidence  Act  was  claimed  at  the  time  when  the  evidence  was  given.  Sec- 
tion 5(2)  of  that  Act  provides  as  follows: 


'-'-'//7/J..  at  464-65. 

'-"'"'  Accordingly,  the  common  law  privilege  would  protect  a  witness  giving  evidence  at  a 
federal  legislative  committee  hearing  in  respect  of  the  use  of  his  evidence  at  subsequent 
civil  proceedings. 

'"•^  S.  129  of  the  Act  continues  in  force  all  pre-Confederation  laws,  "subject  nevertheless... 
to  be  repealed,  abolished,  or  altered  by  the  Parliament  of  Canada,  or  by  the  Legislature 
of  the  respective  Province,  according  to  the  Authority  of  the  Parliament  or  of  that 
Legislature  under  this  Act". 

'^^  See  Rhine  v.  The  Qw^^/?  (1980),  116  D.L.R.  (3d)  383  (S.C.C),  at  388,  where  Laskin,  C.J., 
delivering  the  judgment  of  the  Court,  stated:  "It  should  hardly  be  necessary  to  add  that 
"contract"  or  other  legal  institutions,  such  as  "tort"  cannot  be  invariably  attributed  to  sole 
provincial  legislative  regulation  or  be  deemed  to  be,  as  common  law,  solely  matters  of 
provincial  law." 

'-'^^  Cross,  Evidence  (5th  ed..  1979).  at  276. 

^^"^  See  Canada  Evidence  Act,  R.S.C.  1970,  c.  E-10,  s.  5(  1 )  and  Evidence  Act,  R.S.O.  1980, 
c.  145,  s.  9. 
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5.  — (2)  Where  with  respect  to  any  question  a  witness  objects  to  answer 
upon  the  ground  that  his  answer  may  tend  to  criminate  him,  or  may  tend  to 
establish  his  iiabihty  to  a  civil  proceeding  at  the  instance  of  the  Crown  or  of 
any  person,  and  if  but  for  this  Act,  or  the  Act  of  any  provincial  legislature,  the 
witness  would  therefore  have  been  excused  from  answering  such  question, 
then  although  the  witness  is  by  reason  of  this  Act,  or  by  reason  of  such 
provincial  Act,  compelled  to  answer,  the  answer  so  given  shall  not  be  used  or 
receivable  in  evidence  against  him  in  any  criminal  trial,  or  other  criminal 
proceeding  against  him  thereafter  taking  place,  other  than  a  prosecution  for 
perjury  in  the  giving  of  such  evidence. 


A  similar  protection  to  section  5(2)  of  the  Canada  Evidence  Act  appears  in 
section  9(2)  of  the  Ontario  Evidence  Act,  dealing  with  the  use  of  evidence 
in  subsequent  civil  proceedings.'^" 

In  the  Committee  Report,  the  Standing  Procedural  Affairs  Committee 
of  the  Ontario  Legislative  Assembly  stated  that  ''|w|itnesses  do,  of  course, 
retain  the  right  to  invoke  The  Canada  Evidence  Acf\^'^^  However,  we  do 
not  agree.  It  is  of  critical  importance  to  bear  in  mind  that,  at  common  law, 
witnesses  in  legislative  committee  proceedings,  as  opposed  to  judicial  pro- 
ceedings, were  never  entitled  to  refuse  to  answer  a  question  on  the  ground 
of  self-incrimination, '^2  and  that  a  Legislature  could  commit  a  witness  for 
contempt  for  refusing  to  answer  a  question  to  which  he  has  expressly 
objected  on  that  basis. '^^  It  is  clear  from  the  language  of  section  5(2)  of  the 
Canada  Evidence  Act  that  the  statutory  protection  applies  only  where 
there  was  a  common  law  right  to  refuse  to  answer,  which  right  the  Canada 
Evidence  Act  or  any  provincial  Act  has  taken  away.  It  is  equally  clear  from 
section  9(2)  of  the  Ontario  Evidence  Act  that  the  statutory  protection  in 
that  Act  applies  only  where  there  was  a  common  law  right  to  refuse  to 
answer,  which  right  section  9(2)  or  any  Act  of  Parliament  has  taken  away. 
There  is  no  provincial  or  federal  statute  that  has  abolished  any  right  of  a 
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S.  9(2)  of  the  Ontario  Evidence  Act,  R.S.O.  1980,  c.  145,  reads  as  follows: 

9.  — (2)  If,  with  respect  to  a  question,  a  witness  objects  to  answer  upon  any  of  the 
grounds  mentioned  in  subsection  (1)  and  if,  but  for  this  section  or  any  Act  of  the 
Parliament  of  Canada,  he  would  therefore  be  excused  from  answering  such  ques- 
tion, then,  although  he  is  by  reason  of  this  section  or  by  reason  of  any  Act  of  the 
Parliament  of  Canada  compelled  to  answer,  the  answer  so  given  shall  not  be  used 
or  receivable  in  evidence  against  him  in  any  civil  proceeding  or  in  any  proceeding 
under  any  Act  of  the  Legislature. 


16 


Committee  Report,  supra,  note  1,  at  8-9. 

'^-  See  Cushing,  supra,  note  128,  at  34,  and  May,  supra,  note  23,  at  692,  quoted  supra. 
Chapter  2,  section  4(a),  and  quoted  as  well  in  the  Australian  Report,  supra,  note  11,  at 
23,  para.  77.  Nor  did  witnesses  have  a  right  to  refuse  to  answer  on  the  ground  that  their 
answers  might  have  exposed  them  to  civil  liability. 

'^'-^  See,  for  example,  Can.  H.C.J.  ( 1913)  at  266.  The  power  to  commit  a  witness  for  refusing 
to  answer  a  question  is  now  conferred  in  Ontario  bv  the  Legislative  Assembly  Act, 
R.S.O.  1980,  c.  235,  s.  45(1). 
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committee  witness  to  refuse  to  answer  a  question'^^  — because  no  such  right 
existed  at  common  law.  Consequently,  there  is  no  doubt  that,  contrary  to 
the  opinion  expressed  in  the  Committee  Report,  the  statutory  protection 
afforded  by  section  5(2)  of  the  Canada  Evidence  Act  and  section  9(2)  of  the 
Ontario  Evidence  Act  does  not  apply  to  evidence  given  before  a  legislative 
committee.  Committee  witnesses,  therefore,  may  be  in  the  invidious  posi- 
tion of  first  being  compelled  to  answer  incriminating  questions  on  pain  of 
committal  for  contempt  by  the  Legislative  Assembly,  and  then  having  their 
evidence  used  against  them  in  subsequent  criminal  or  civil  proceedings  if 
the  Assembly  waives  the  common  law  privilege  and  gives  its  consent  to 
such  use. 

5.     Waiver  of  the  Privilege  by  a  Legislature 

From  the  foregoing  discussion,  it  may  be  seen  that  a  privilege  extends 
to  committee  witnesses  in  either  civil  or  criminal  proceedings  as  a  matter 
of  common  law.  But,  in  the  absence  of  any  statutory  provisions,  the  pre- 
cise scope  of  the  protection  available  to  them  is,  as  suggested  above,  un- 
clear in  some  respects.  The  most  important  source  of  uncertainty  concerns 
whether  the  privilege  respecting  witnesses  is  one  that  can  be  waived  by  the 
Legislature.'^^  However,  the  Australian  Report  appeared  to  harbour  no 
doubts.  It  stated  that  "|t|he  general  rule  is  that  no  evidence  so  given  [before 
a  legislative  committee]  can  be  used  against  a  witness  in  any  other  place 


'^"^  For  example,  while  s.  45(1)6  of  the  Legislative  Assembly  Act  provides  that  the  Assembly 
may  punish  a  person  who  refuses  to  give  evidence  before  a  legislative  committee,  it 
bears  repeating  that  this  Act  did  not  take  away  a  right  — the  right  to  refuse  to  answer- 
that  existed  at  common  law,  in  the  absence  of  the  Act. 

'^"^  The  Ontario  Standing  Procedural  Affairs  Committee  went  further  to  consider  whether 
distinctions  in  respect  of  granting  protection  to  witnesses— dependent  on  whether  the 
witnesses  appeared  voluntarily  or  under  compulsion  — ought  to  be  codified  in  the  Legis- 
lative Assembly  Act.  It  will  be  recalled  that,  in  considering  the  problem  of  protecting 
both  witnesses  and  third  parties,  the  Committee  Report,  supra,  note  1,  discussed  the 
type  of  distinction  referred  to  above.  The  Report  stated  as  follows  (at  11-12): 

A  number  of  possibilities  exist  for  rectifying  the  situation;  none,  however,  are 
without  significant  drawbacks.  For  example,  a  distinction  might  be  drawn  between 
witnesses  who  are  summoned  by  a  Committee  and  witnesses  who  appear  in  re- 
sponse to  advertisements,  or  who  otherwise  request  an  opportunity  to  speak  be- 
fore a  Committee.  The  existing  privileges  might  be  maintained  for  the  former,  but 
withdrawn  for  the  latter.  This  change,  which  would  require  an  amendment  to  The 
Legislative  Assembly  Act,  would  reduce  the  problem  of  persons  'walking  in  off  the 
street  and  making  wild  accusations',  but  it  is  not  addressed  to  the  situation  of  a 
summoned  witness  making  similarly  objectionable  statements. 

The  Report  subsequently  stated  (at  12)  that  the  "Committee  has  considered  the  possibil- 
ity of  reducing  or  removing  witnesses"  privileges,  but  has  been  unable  to  reach  a  clear 
consensus".  See,  also.  Committee  Report,  at  8. 

See,  also.  Australian  Report,  supra,  note  II.  The  Report  canvassed  briefly  the 
theory  that  the  privilege  in  favour  of  witnesses  applied  only  where  the  evidence  was 
given  "under  compulsion".  However,  it  went  on  to  state  that  evidence  taken  before  a 
committee  is  not  subsequently  admissible  "whether  or  not  the  witness  actually  objects 
to  giving  the  evidence  before  a  parliamentary  committee,  since,  whether  he  does  so  or 
not.  he  is  under  threat  of  committal  if  he  does  not  answer  the  question  ..."  (at  29,  para. 
104).  But  see  Regina  v.   Wainscot,  discussed  supra,  note  l."^H. 
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without  the  permission  of  the  House  . .  .".'^^  The  Report  subsequently  elab- 
orated on  this  proposition:'^'^ 

It  has  already  been  indicated  that  evidence  given  by  a  witness  before  a 
committee  cannot  be  used  against  him  in  subsequent  proceedings.  Clearly  his 
evidence  could  not,  without  the  consent  of  the  House  before  whose  commit- 
tee it  was  given,  be  used  against  him  in  subsequent  civil  or  criminal  proceed- 
ings to  prove  the  commission  of  a  crime  or  a  civil  wrong.  There  seems 
no  reason  to  doubt  that  on  the  same  basis  it  could  not  be  used  to  prove 
an  admission  by  him  to  challenge  his  credit  or  to  rebut  denials  in  cross- 
examination. 


In  Regina  v.  Connolly^^^  the  accused  had  been  charged  with  conspira- 
cy, under  instructions  from  the  federal  Department  of  Justice  and  pursuant 
to  a  resolution  of  the  House  of  Commons,  as  the  result  of  evidence  given 
before  the  Standing  Committee  on  Privileges  and  Elections  and  the  Public 
Accounts  Committee  of  the  House.  When  the  magistrate  trying  the  case 
refused  to  admit  the  evidence  of  Committee  stenographers  as  to  what  the 
accused  had  said,  an  application  was  brought  for  a  mandamus  compelling 
him  to  do  so. 

The  application  was  refused  on  the  basis  that  the  Court  could  not 
control  by  mandamus  the  admissibility  of  evidence  at  a  criminal  trial,  and 
the  Court  as  a  whole,  therefore,  did  not  express  its  conclusions  concerning 
whether  the  evidence  was  admissible.  However,  the  question  of  privilege 
had  been  fully  argued,  and  one  member  of  the  Court,  Rose,  J.,  was  pre- 
pared to  see  the  evidence  admitted.  While  Rose,  J.,  did  regard  the  evidence 


^^^  Supra,  note  11,  at  25,  para.  87.  Emphasis  added.  The  Report  cited  Gushing,  Law  and 
Practice  of  Legislative  Assemblies  (9th  ed.,  1899),  at  397.  But  see  Regina  v.  Wainscot 
(1899),  1  W.A.L.R.  77,  at  84, /7^r  Onslow,  C.J.: 

[Crown  Counsel!  said  it  is  true  that  Parliament  has  given  its  protection  to  certain 
witnesses,  but  that  Parliament  may  also  withdraw  its  protection  in  such  cases  as  it 
may  choose.  That  seems  to  be  a  monstrous  proposition.  The  language  of  the 
Parliamentary  Standing  Order  is,  that  all  witnesses  examined  before  the  House  or 
any  Committee  thereof  are  entitled  to  the  protection  of  the  House  in  respect  of 
anything  that  may  be  said  in  their  evidence.  This  Standing  Order  is  very  short, 
concise  and  perfectly  plain.  There  is  no  ground  whatever  for  saying  that  Parlia- 
ment may  choose  and  select  which  witnesses  shall  be  protected  and  which  shall 
not.  It  is  for  this  Court  to  interpose  and  say  that  the  good  faith  of  Parliament  shall 
not  be  brought  into  question.  This  Court  cannot  allow  it  to  be  said  that  Parlia- 
ment, after  saying  that  their  protection  will  be  thrown  around  witnesses  answering 
questions  put  by  them,  will  afterwards  withdraw  that  protection. 

It  should  be  noted  that,  at  the  time  the  Australian  Report  made  its  observation  concern- 
ing the  right  of  Parliament  to  withdraw  the  protection  afforded  to  witnesses,  there 
existed  Standing  Orders  in  the  Commonwealth  Senate  and  House  of  Representatives, 
akin  to  the  previously  mentioned  1818  resolution  in  the  United  Kingdom,  specifically 
protecting  legislative  committee  witnesses. 

'^^  Australian  Report,  supra,  note  11,  at  29,  para.  102.  Emphasis  added.  See,  also, 
Australian  Report,  at  30,  para.  107,  and  at  82,  para.  232(j)(iv). 

'^'^(1891),22  0.R.  220  (H.C.J. ). 
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as  privileged,  he  expressed  some  doubt  about  the  nature  of  the  privilege, 
stating  as  follows:"'"^ 

Whether  a  witness  before  a  committee  is  protected  by  an  unwritten  law, 
co-existent  with  the  inquisitional  power,  absolute  and  binding  except  |when| 
expressly  taken  away,  or  whether  his  protection  is  merely  the  right  to  claim 
protection,  which  Parliament  may  refuse  by  consenting  to  the  evidence  be- 
ing used  against  him,  is  a  matter  upon  which  perhaps  there  may  be  some 
doubt 

In  the  end,  Rose,  J.,  suggested  that  the  privilege  was  one  that  the 
House  could  waive  and,  in  his  view,  the  resolution  of  the  House  that  the 
accused  be  prosecuted  amounted  to  a  waiver  of  the  privilege: '^^' 

I  should,  if  I  were  acting  as  magistrate,  feel  justified  in  admitting  the  evidence 
lest  possibly  the  prosecution  directed  by  Parliament  should  be  hindered  or 
rendered  ineffectual:  for  it  would  seem  that  the  House  came  to  the  conclusion 
that  upon  the  evidence  it  had  before  it,  some  offence  had  been  committed  for 
which  the  parties  concerned  should  be  proceeded  against  in  the  Courts. . .  If  it 
turns  out  that  without  the  evidence  taken  before  the  committee  the  prosecu- 
tions must  fail,  that  will  add  force  to  the  argument  that  the  protection  which 
the  witnesses  would  otherwise  have,  has  been  taken  away  by  the  direction  of 
Parliament  to  have  legal  proceedings  instituted. 

After  the  decision  in  Connolly,  the  House  moved  to  make  its  waiver  of 
the  privilege  express.  It  passed  a  resolution  authorizing  the  use  of  commit- 
tee evidence  in  the  prosecutions  of  Connolly  and  four  others,  as  well  as 
eleven  civil  suits  by  the  Crown  for  the  recovery  of  money,  and  ordered  its 
clerks  and  stenographers  to  give  any  relevant  evidence  and  produce  any 
relevant  papers.'^'  The  resolution,  however,  concluded  as  follows: 

That  this  House,  while  waiving  its  privileges  in  these  particular  cases, 
with  the  view  of  eliciting  all  the  facts  and  obtaining  substantial  justice  in  the 
premises,  does  not  in  any  sense  give  up  its  well  established  and  undoubted 
rights,  whenever  it  may  deem  it  in  the  public  interest  hereafter  at  any  time  to 
protect  all  witnesses  examined  before  this  House  or  any  committee  thereof  in 
respect  of  anything  that  may  be  said  by  them  in  their  evidence,  and  to  refuse 
permission  to  any  clerk,  or  officer  of  the  House,  or  shorthand  writer  employed 
to  take  minutes  of  evidence  elsewhere  in  respect  of  any  proceedings  or  exami- 
nation had  at  the  bar  or  before  any  committee  of  this  House. 

Meanwhile,  the  proceedings  against  Connolly  had  resumed,  and  based  on 
the  opinion  of  Rose,  J.,  the  magistrate  had  admitted  the  contested  evi- 
dence.'^- 

Clearly,  if  the  privilege  pertaining  to  witnesses,  in  respect  of  the  sub- 
sequent use  of  their  evidence,  can  be  withdrawn  at  the  sole  discretion  of 


'^^//j/£/..at  229. 

'^"M/J..  at  229-.^().  Sec  supra,  note  128. 

'^'  Can.  H.C.J.  (1892l.at  2.M-.\S. 

^'^-  Supra,  note  168.  at  2^^. 
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the  Legislature,  then  of  course  witnesses  are  vulnerable  to  an  adverse 
decision  of  the  House.  However,  in  the  absence  of  legislation  restricting 
the  Assembly,  this  result  is  inevitable;  as  we  have  said,  the  privilege  is  one 
that  belongs  to  the  Legislature  rather  than  to  the  witness.  It  will  be  recalled 
that  the  United  Kingdom  House  of  Commons  resolution  of  1818  contem- 
plated the  House  granting  leave  to  introduce  evidence  taken  before  its 
committees,  and  that  the  Canadian  House  of  Commons  did  just  that  in  a 
manner  prejudicial  to  committee  witnesses  following  Regina  v.  Connolly. 

6.      Conclusions 

The  discussion  in  the  preceding  sections  leads  us  to  the  conclusion 
that,  for  a  variety  of  reasons,  it  is  desirable  to  enact  legislation  to  clarify, 
and  perhaps  to  expand,  the  protection  provided  by  the  common  law  to 
witnesses  before  committees  of  the  Legislative  Assembly  of  Ontario.  Be- 
cause of  the  relative  absence  of  case  law  on  the  subject  of  privileges  re- 
specting witnesses,  there  are  a  number  of  questions  that  remain  concerning 
the  attitude  of  the  courts  towards  evidence  given  at  committee  hearings.  In 
the  history  of  parliamentary  privilege,  it  has  not  been  at  all  uncommon  for 
the  courts  and  Parliament  to  be  at  odds  as  to  the  limits  of  the  privilege  and 
the  courts'  authority  to  determine  the  matter.  As  May  points  out,  "[tjhe 
decisions  of  the  courts  are  not  accepted  as  binding  by  the  House  in  matters 
of  privilege,  nor  the  decisions  of  the  House  by  the  courts.  Thus  the  old 
dualism  remains  unresolved". '^^  But,  in  respect  of  the  use  of  evidence 
taken  before  legislative  committees  in  subsequent  judicial  proceedings, 
real  protection  for  witnesses  ultimately  depends  upon  the  posture  of  the 
courts,  and  since  the  landmark  decision  in  Stockdale  v.  Hansard,^'^^  it  is 
settled  that  the  courts  "consider  it  their  duty  to  decide  any  question  of 
privilege  arising  directly  or  indirectly  in  a  case  which  falls  within  their 
jurisdiction,  and  to  decide  it  according  to  their  own  interpretation  of  the 
law".'^^ 

Bearing  these  observations  in  mind,  we  turn  to  a  consideration  of  the 
authority  to  enact  express  legislation  protecting  committee  witnesses  in 
respect  of  the  use  of  their  evidence  at  subsequent  civil  and  criminal  pro- 
ceedings. 

b.      Legislative  Authority  to  Protect  Committee 
Witnesses 

The  authority  of  the  provinces  to  enact  legislation  concerning  the 
privileges  of  their  Legislatures  was  in  doubt  until  the  Privy  Council  deci- 
sion in  Fielding  v.  Thomas.^^^  As  has  already  been  mentioned.  The  British 
North  America  Act,  1867,  refers  specifically  to  parliamentary  privilege 
only  in  section  18,  which,  in  its  original  form,  conferred  on  the  Parliament 


^'^^  Supra,  note  23,  at  201. 
'74  (1839),  9  Ad.  &  E.  1. 
'7^^  May,  supra,  note  23,  at  201. 
^'^^  Supra,  note  95. 
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of  Canada  authority  to  define  its  privileges,  so  long  as  they  did  not  exceed 
those  exercised  by  the  United  Kingdom  House  of  Commons  at  the  time  of 
the  passing  of  that  Act.'^^  Early  Ontario  and  Quebec  legislation  on  the 
subject  was  disallowed  after  the  federal  Minister  of  Justice  had  obtained 
through  the  Colonial  Office  an  opinion  from  the  law  officers  of  the  Crown 
confirming  his  own  view  that  the  legislation  was  ultra  vires.^''^  Legislation 
enacted  in  Quebec  shortly  thereafter  was  allowed  to  stand,  despite  the 
Minister's  misgivings,  on  the  ground  that  its  constitutionality  could  always 
be  tested  in  court  by  anyone  adversely  affected; '^'^  and,  based  on  that 
precedent,  Ontario's  legislation  of  1876  was  also  permitted  to  operate.'^" 

In  Landers  v.  Woodworth,^^^  the  Supreme  Court  of  Canada  appeared 
to  assume  the  validity  of  the  Ontario  and  Quebec  legislation  and,  in  1896, 
that  position  was  made  clear  by  the  Judicial  Committee  of  the  Privy  Coun- 
cil in  Fielding  v.  Thomas. ^^^  The  Privy  Council  first  expressed  the  view 
that,  even  before  Confederation,  the  authority  to  define  the  privileges  of 
colonial  Legislatures  had  probably  been  conferred  on  such  Legislatures  by 
section  5  of  the  1865  Colonial  Laws  Validity  Act,^^^  which  granted  them 
"full  Power  to  make  Laws  respecting  [their]  Constitution,  Powers,  and 
Procedure".  In  any  event,  the  Privy  Council  went  on,  the  authority  came 
within  the  scope  of  section  92(1)  of  The  British  North  America  Act,  1867:  '^-^ 

Their  Lordships  are,  however,  of  opinion  that  the  British  North  America 
Act  itself  confers  the  power  (if  it  did  not  already  exist)  to  pass  Acts  for  defining 
the  powers  and  privileges  of  the  provincial  legislature.  By  s.  92  of  that  Act  the 
provincial  legislatures  may  exclusively  make  laws  in  relation  to  matters  com- 
ing within  the  classes  of  subjects  enumerated  (inter  alia),  the  amendment  from 
time  to  time  of  the  constitution  of  the  province,  with  but  one  exception, 
namely,  as  regards  the  office  of  Lieutenant-Governor. 

It  surely  cannot  be  contended  that  the  independence  of  the  provincial 
legislatures  from  outside  interference,  its  protection,  and  the  protection  of  its 
members  from  insult  while  in  the  discharge  of  their  duties,  are  not  matters 
which  may  be  classed  as  part  of  the  constitution  of  the  province,  or  that 
legislation  on  such  matters  would  not  be  aptly  and  properly  described  as  part 
of  the  constitutional  law  of  the  province. 


'^^  As  we  have  seen,  that  particular  legal  restriction  is  now  obsolete,  since  s.  91(1)  of  the 
Act,  added  in  1949.  gives  the  Parliament  of  Canada  authority,  subject  to  limitations  not 
relevant  in  this  context,  to  amend  the  "Constitution  of  Canada".  However,  this  expanded 
authoritv  has  not  been  exercised  in  respect  of  parliamentary  privilege.  See  supra,  note 
94. 

'^^  Can.  Sess.  Pap.  ( 1877),  No.  89.  at  202-12. 

^'^'^  Ibid.,  at  201. 

^^^nhicL.  at  .US. 

'^'  2  .S.C.R.  158.  at  192. 

'^-  Supra,  note  95. 

'^■^28&  29  Vict.,  c.  6.^  (Imp. I. 

^^"^  Supra,  note  95.  at  610-11. 
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Armed  with  this  authority,  then,  the  Legislature  of  Ontario  is  fully 
competent  to  modify  the  common  law  privileges  respecting  witnesses  be- 
fore legislative  committees  in  a  manner  that  better  protects  them  against 
civil  liability;  under  section  92(13)  and  (14)  of  The  British  North  America 
Act,  1867,  property  and  civil  rights  and  procedure  in  civil  matters  are 
within  exclusive  provincial  legislative  jurisdiction.  Since  provincial  author- 
ity under  section  92(1)  is  unrestricted,  except  in  respect  of  the  position  of 
the  Lieutenant  Governor,  there  is  nothing  to  prevent  Ontario  from  creating 
by  statute  privileges  more  expansive  than  those  that  obtain  at  Westminster. 

However,  the  question  of  the  effectiveness  of  provincial  privilege  legis- 
lation in  criminal  proceedings  is  more  difficult  to  answer.  Two  general 
points  should  be  borne  in  mind.  First,  it  may  be  regarded  as  an  axiom  of 
Canadian  constitutional  law  that  "subjects  which  in  one  aspect  and  for  one 
purpose  fall  within  sect.  92,  may  in  another  aspect  and  for  another  purpose 
fall  within  sect.  91".'^''  On  occasion,  this  so-called  "aspect  doctrine"  has 
been  applied  to  validate  provincial  legislation  under  section  92(1)  that 
deals  in  some  respects  with  matters  entrusted  to  Parliament.'^*'  Secondly, 
there  will  always  be  some  uncertainty  concerning  the  precise  line  between 
matters  of  the  administration  of  justice,  open  to  provincial  control  under 
section  92(14),  and  matters  of  criminal  procedure,  subject  to  exclusive 
federal  authority  under  section  91(27).  But,  as  a  general  principle,  it  may  be 
said  that  the  courts  have  been  vigilant  in  protecting  the  exclusivity  of 
federal  control  over  criminal  proceedings  themselves. 

Having  reviewed  the  scant  case  law  pertaining  to  the  issue  at  hand,  it 
may  be  said  that  the  question  whether  there  is  provincial  legislative  compe- 
tence to  protect  committee  witnesses  in  subsequent  criminal  proceedings 
cannot  be  answered  categorically.  Let  us  consider  first  the  contention  that 
provincial  legislation  in  this  regard  would  be  ultra  vires. 

In  Klein  v.  Bell,^^'^  the  Supreme  Court  dealt  with  the  effect  of  certain 
regulatory  and  statutory  provisions.  The  Court  considered  a  provision  in 
the  British  Columbia  Supreme  Court  Rules,  which  compelled  the  atten- 
dance and  testimony  of  persons  at  an  examination  for  discovery;  it  also 
considered  a  provision  in  the  British  Columbia  Evidence  Act^^^  requiring 
that  incriminating  questions  be  answered  but  stipulating  that  such  answers 
would  not  be  admissible  against  the  witness  in  any  subsequent  criminal 
trial  or  other  criminal  proceeding.  The  Court  struck  down  the  provision  in 
the  Evidence  Act.  While  it  recognized  that  the  provision  was  an  attempt  to 
render  the  provincial  statute  consistent  with  the  treatment  by  the  Canada 
Evidence  Act  of  self-incrimination,  that  was  not  enough  to  save  it;  "Cana- 
da, of  course,  could  only  provide  with  reference  to  all  proceedings  over 


^^^  Hodge  V.  The  Queen  (1883),  9  App.  Cas.  117,  at  130. 

^^^  Re  Ontario  Public  Service  Employees  Union  and  Attorney-General  for  Ontario  (1980), 
31  O.R.  (2d)  321  (C.A.),  holding  valid,  with  reference  to  s.  92(1),  an  Ontario  statute 
prohibiting  provincial  Crown  employees  from  engaging  in  federal  political  activities 
except  under  specified  conditions.  See  infra,  this  Chapter,  section  4(e)(i)b. 

'^'  [19551  2  D.L.R.  513  (S.C.C). 

i^^R.S.B.C.  1948.  c.  113. 
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which  it  had  legislative  authority  and  the  provincial  Legislature  with  refer- 
ence to  proceedings  over  which  it  had  such  authority". '^"^  In  Marshall  \\ 
The  Queeu}'^^^  Cartwright,  J.,  with  whom  one  of  the  five  other  justices 
specifically  concurred  on  this  point,  applied  the  principle  of  Klein  v.  Bell  to 
give  a  narrow  construction  to  an  Ontario  law  that  purported  to  render 
certain  evidence  inadmissible  "in  any  trial".  These  words,  he  held,  could 
refer  only  to  proceedings  within  the  legislative  jurisdiction  of  the 
Province.'"^' 


In  light  of  Klein  and  Marshall,  it  is  not  surprising  that,  in  Reference  re 
Legislative  Privilege,^"^-  the  Ontario  Court  of  Appeal  answered  the  follow- 
ing question  in  the  negative:  "Does  the  Legislative  Assembly  of  Ontario 
have  the  power  to  enact  legislation  protecting  its  members  from  being 
compelled  by  a  court  in  a  criminal  case  to  disclose  the  existence,  source  or 
content  of  a  communication  from  an  informant?"  Provincial  legislation, 
the  Court  reaffirmed,'"^^  "must  be  confined  to  proceedings  over  which  the 
Legislative  Assembly  has  legislative  authority".''^'* 


'^'^  Supra,  note  187,  at  518.  per  Kerwin,  C.J.,  with  whom  three  of  the  other  four  justices 
concurred. 

'"^o  (1960)  26  D.L.R.  (2d)  459  (S.C.C). 

''^i  Ibid.,  at  463-64. 

•'^^  ( 1978).  83  D.L.R.  (3d)  161  (C.A.),  at  165. 

'^•^  Ibid.,  at  114.  per  Houlden,  J. A.,  with  whom  the  other  justices  agreed.  In  the  Committee 
Report,  supra,  note  1,  the  Standing  Procedural  Affairs  Committee  considered  the  view 
that  the  evidence  of  a  witness  may  not  be  used  against  him  in  a  subsequent  criminal 
proceeding.  The  Report  referred  to  the  Reference,  ibid.,  in  the  following  terms  (at  8: 
footnote  reference  omitted): 

However,  this  interpretation  is  called  into  question  somewhat  by  a  recent 
decision  in  the  Ontario  Court  of  Appeal.  In  a  reference  on  the  question  of  the 
courts  compelhng  an  MPP  to  testify  in  a  criminal  matter,  the  Court  ruled  that  it  is 
unconstitutional  for  the  provincial  Assembly  to  legislate  with  respect  to  the  laws  of 
evidence  in  criminal  proceedings,  for  this  is  the  exclusive  jurisdiction  of  the  Par- 
liament of  Canada.  By  extension,  this  decision  raises  doubts  as  to  the  freedom  of 
committee  witnesses  from  criminal  prosecution  as  a  result  of  their  statements,  in 
that  the  Legislature  has  no  constitutional  authority  to  offer  them  protection.  The 
Committee  is  not  aware  of  any  case  law  on  this  point. 

However,  it  bears  repeating  that  a  witness  likely  is  protected  at  common  law  in  respect 
of  the  use  of  his  evidence  at  a  subsequent  civil  or  criminal  proceedings.  This  common 
law  protection,  at  least  insofar  as  subsequent  criminal  proceedings  are  concerned,  was 
not  considered  in  the  Committee  Report. 

''^"^The  Court  of  Appeal  did.  however,  leave  open  one  point.  It  was  argued  in  the 
Reference,  .supra,  note  192,  that  if  Ontario  were  to  enact  general  legislation  protecting 
its  members  from  being  compelled  to  disclose  communications  from  informants,  the 
legislation  might  constitute  reasonable  excuse  under  section  472(1  Mb)  of  the  Criminal 
Code  for  refusing  to  answer  questions  at  a  preliminary  inquiry.  .Section  472(  I  Kb)  reads 
as  follows: 

472.  — ( 1 )  Where  a  person,  being  present  at  a  preliminary  inquiry  and  being  re- 
quired by  the  justice  to  give  evidence... 

(b)  having  been  sworn,  refuses  to  answer  the  questions  that  are  put  to  him... 
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The  argument  in  favour  of  provincial  jurisdiction  to  enact  legislation 
protecting  witnesses  at  subsequent  criminal,  as  well  as  civil,  proceedings 
begins  with  the  basic  principle  that  legislative  privileges  are  essential  to  the 
proper  functioning  of  a  Legislature.  Both  the  common  law  and  Canadian 
constitutional  law  have  recognized  this  principle.  At  common  law,  the  very 
basis  for  the  existence  of  legislative  privileges  elsewhere  than  at  Westmin- 
ster is  that  they  are  "necessary  for  the  proper  exercise  of  |the  Legislature's] 
functions  and  duties". ''^''  The  privilege  of  freedom  of  speech,  in  particular, 
has  been  held  to  arise  from  inherent  necessity,  a  necessity  that  is  present  in 
every  legislative  assembly. '''''  Freedom  of  speech  is  necessary  not  only  for 
members,  but  also  for  witnesses  before  the  Legislature  and  its  committees; 
the  functioning  of  committees  would  be  substantially  impaired  if  witnesses 
could  not  speak  freely  without  fear  of  the  consequences.  Even  at  common 
law,  the  determination  of  what  is  necessary  is  not  limited  by  reference  to 
the  conditions  of  the  19th  Century,  but  must  evolve  with  the  legislative 
function.  Wallace,  P.,  stated  this  position  in  Armstrong  v.  Budd.^"^^ 

In  Fielding  v.  Thomas,  the  Judicial  Committee  of  the  Privy  Council 
did  not  find  it  necessary  to  decide  whether  a  province  could  create  a 
parliamentary  privilege  operative  in  criminal  proceedings.'"^^  But  when  the 
Privy  Council  held  that  the  authority  of  the  Province  under  section  92(  1 )  of 
The  British  North  America  Act,  1867,  to  amend  the  constitution  of  the 
Province  included  the  power  to  legislate  on  the  subject  of  the  powers  and 
privileges  of  the  Legislature,  it  appeared  to  regard  it  as  unthinkable  that 
such  a  power  should  be  beyond  provincial  competence: '"^'^ 


without  offering  a  reasonable  excuse  for  his  failure  or  refusal,  the  justice  may 
adjourn  the  inquiry  and  may,  by  warrant  in  Form  16,  commit  the  person  to  prison 
for  a  period  not  exceeding  eight  clear  days  or  for  the  period  during  which  the 
inquiry  is  adjourned,  whichever  is  the  lesser  period. 

Houlden,  J. A.,  with  whom  the  other  justices  agreed,  was  prepared  to  recognize  that  the 
argument  had  "considerable  strength",  although  he  did  not  believe  it  necessary  to 
decide  the  point  (supra,  note  192,  at  175). 

A  comparable  issue  of  reasonable  excuse  might  well  arise  in  connection  with 
evidence  given  by  witnesses  before  a  legislative  committee,  if  there  were  general  provin- 
cial legislation  purporting  to  protect  their  testimony.  Such  legislation  might  take  the 
form  of  that  enacted  in  New  Brunswick;  s.  13  of  that  Province's  Legislative  Assembly 
Act,  R.S.N.B.  1973,  c.  L-3,  provides  in  part  that  no  evidence  given  by  a  witness  shall 
"render  him  liable  to  any  action  or  proceeding  in  any  court,  or  be  used  against  him  in 
any  case".  It  might  be  proffered  as  a  reasonable  excuse  if,  in  a  preliminary  inquiry,  the 
Crown  were  to  attempt  to  put  in  evidence  from  a  third  party  — perhaps  an  officer  of  the 
Legislative  Assembly  — what  the  accused  had  said  before  a  legislative  committee. 

'^^  Kielley  v.  Carson,  supra,  note  99,  at  92. 

i'^^  Chenard  and  Co.  v.  ArissoL  |1949|  A.C.  127,  at  134. 

^"^^  Supra,  note  134,  at  660.  See  the  quotation  from  the  decision  of  Wallace,  P.,  in  the  text  to 
note  140,  supra. 

^^^  Supra,  note  95,  at  613.  The  Judicial  Committee  did,  however,  state  (at  611),  that  "lt|he 
legislature  has  none  the  less  a  right  to  prevent  and  punish  |as  a  breach  of  its  privileges] 
obstruction  to  the  business  of  legislation  because  the  interference  or  obstruction  is  of  a 
character  which  involves  the  commission  of  a  criminal  offence,  or  brings  the  offender 
within  reach  of  the  criminal  law". 

199/^/^.,  at  610-11. 
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It  surely  cannc^t  be  contended  that  the  independence  of  the  provincial  legisla- 
tures Irom  outside  interference,  its  protection,  and  the  protection  of  its  mem- 
bers from  insult  while  in  the  discharge  of  their  duties,  are  not  matters  which 
may  be  classed  as  part  of  the  constitution  of  the  province,  or  that  legislation 
on  such  matters  would  not  be  aptly  and  properly  described  as  part  of  the 
constitutional  law  of  the  province. 

A  decision  by  the  Ontario  Legislature  to  enact  legislation  protecting 
witnesses  from  liability  as  a  consequence  of  giving  evidence  before  a  legis- 
lative committee  would  be  based  on  the  conclusion  that  such  protection  is 
necessary  for  the  proper  functioning  of  the  Legislature  and  its  committees. 
The  purpose  of  the  legislation  would  be  substantially  undermined  if  it  did 
not  apply  to  both  civil  and  criminal  proceedings;  depending  on  the  circum- 
stances, fear  of  subsequent  criminal  liability  may  be  much  more  likely  than 
fear  of  civil  liability  to  deter  forthright  testimony. 

It  is  well  settled  that  so  long  as  it  is  enacted  for  a  proper  provincial 
purpose,  provincial  legislation  may  validly  affect  matters  that  are  otherwise 
subject  to  the  control  of  Parliament;  in  other  words,  that  "subjects  which  in 
one  aspect  and  for  one  purpose  fall  within  section  92,  may  in  another 
aspect  and  for  another  purpose  fall  within  section  91".^""  As  noted  in 
the  previous  section,  in  Re  Ontario  Public  Service  Employees  Union  and 
Attorney-General  for  Ontario}^^^  the  Ontario  Court  of  Appeal  held  that 
even  though  the  regulation  of  federal  elections  is  a  matter  for  federal 
legislation,  the  Province  could  constitutionally  prohibit  its  employees  from 
engaging  in  certain  political  activities  in  federal  elections.  Much  of  the 
argument  in  support  of  the  legislation  revolved  around  the  power  of  the 
Province  to  amend  its  constitution  under  section  92(  1 )  of  The  British  North 
America  Act,  1867,  and  the  importance  of  the  political  neutrality  of  civil 
servants  as  a  central  tenet  of  responsible  government.  Although,  in  the  end, 
the  ground  on  which  the  legislation  was  sustained  was  that  it  was  a  valid 
regulation  of  the  employment  relationship,  the  Court  was  also  favourably 
disposed  to  the  argument  based  on  section  92(1);^'^-^ 

If  one  accepts  that  the  political  neutrality  or  impartiality  of  Crown  ser- 
vants is  a  necessary  and  fundamental  doctrine  of  the  Canadian  Constitution, 
adopted  from  the  Constitution  of  the  United  Kingdom,  there  is  considerable 
force  in  the  argument  that  the  legislation  here  attacked,  inasmuch  as  it  simply 
gives  legislative  effect  to  an  existing  convention,  is  competent  under  s.  92(1) 
and  (4)  of  the  B.N. A.  Act. 

The  Ontario  Public  Service  Employees  Union  case  is  relevant  in  two 
respects  to  the  problem  of  the  effect  to  be  given  to  any  provincial  legisla- 
tion protecting  committee  witnesses.  In  the  first  place,  it  is  a  recent  appli- 
cation of  the  "aspect  doctrine"  in  an  area  of  substantial  federal  importance. 
More  particularly,  an  analogy  may  be  drawn  between  the  political  neutral- 
ity of  civil  servants  and  the  protection  of  committee  witnesses  from  subse- 
quent liability.  Both  are  necessary  and  fundamental  under  a  parliamentary 


-'"'  Hf)d}>e  v.  The  Queen,  supra,  note  185,  at  130. 
2'"  Supru,  note  186. 

^^^-  /hid.,  ixi  ^^^). 
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system  of  government,  and  provincial  legislation  serving  both  objectives 
may  not  only  be  valid  under  section  92(  1 ),  but  effective  even  in  proceedings 
that  are  otherwise  subject  to  federal  legislative  control. 

The  previously  mentioned  decision  of  the  Ontario  Court  of  Appeal  in 
Reference  re  Legislative  Privilege^^^^  does  not  necessarily  pose  a  barrier  to 
this  conclusion.  Although  Houlden,  J. A.,  with  whom  the  other  justices 
agreed,  held  that  the  Legislative  Assembly  does  not  have  the  power  to 
enact  legislation  protecting  its  members  from  being  compelled  by  a  court 
in  a  criminal  case  to  disclose  the  existence,  source  or  content  of  a  commu- 
nication from  an  informant,  a  privilege  of  that  nature,  in  sharp  contrast  to 
the  privilege  respecting  committee  witnesses,  does  not  exist  at  common 
law  and  has  never  been  considered  to  be  necessary  to  the  proper  function- 
ing of  a  Legislature.  Legislation  protecting  committee  witnesses  has  a 
much  stronger  claim  to  validity  under  section  92(1)  and  to  applicability  in 
all  subsequent  proceedings. 

While,  on  the  present  state  of  the  authorities,  the  constitutional  posi- 
tion cannot  be  stated  with  any  certainty,  on  balance  we  are  of  the  view  that 
the  arguments  in  favour  of  provincial  legislative  jurisdiction  are  more  com- 
pelling, having  particular  regard  to  section  92(1)  of  The  British  North 
America  Act,  1867.  Accordingly,  the  Province  appears  to  have  the  power 
to  enact  broad  legislation  designed  to  protect  witnesses  in  respect  of  the 
use  of  their  evidence  at  any  subsequent  proceeding.  Our  proposals  in  a 
later  section  of  this  Chapter  will  reflect  this  conclusion. 

c.      The  Effectiveness  of  a  Resolution  of  the  Legislative 
Assembly 

Before  assessing  the  impact  of  the  proposed  Canadian  Charter  of 
Rights  and  Freedoms,  brief  mention  should  be  made  of  the  efficacy  of  a 
resolution  of  the  Assembly  respecting  the  use  of  a  witness's  evidence  in 
subsequent  proceedings.  In  the  development  of  the  law  of  parliamentary 
privilege,  resolutions  have  certainly  been  influential.  The  privileges  respect- 
ing committee  witnesses,  for  example,  appear  to  have  been  first  explicitly 
stated  in  general  terms  in  the  previously  mentioned  1818  resolution  of  the 
United  Kingdom  House  of  Commons. 

But,  of  course,  while  a  resolution  may  clarify  the  Assembly's  view  on  a 
particular  matter,  it  can  have  no  enacting  force;  it  cannot  itself  change  the 
law.  It  is  clearly  now  the  courts,  rather  than  the  Legislatures,  that  deter- 
mine the  scope  of  legislative  privileges  at  common  law.  The  courts  would 
undoubtedly  give  due  consideration  to  a  resolution  of  the  Assembly  con- 
cerning the  nature  of  a  privilege  respecting  witnesses,  particularly  if  it  were 
accompanied  by  reasons  why  the  privilege  is  considered  essential  to  the 
proper  functioning  of  committees.  However,  they  would  not,  and  could 
not,  be  bound  by  the  Assembly's  view. 
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Supra,  note  192. 
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d.      The  Impact  of  the  Proposed  Canadian  Charter  of 
Rights  and  Freedoms 

The  Canadian  Charter  of  Rights  and  Freedoms,  which  forms  part  of 
the  Proposed  Resohition  respecting  the  Constitution  of  Canada,  was  pub- 
lished by  the  Government  of  Canada  on  October  2,  1980. 

The  purpose  of  the  Charter,  broadly  speaking,  is  to  provide  constitu- 
tional guarantees  of  certain  rights  that  cannot  ordinarily  be  abrogated  by 
either  federal  or  provincial  legislation.  If  adopted,  the  Charter  would  apply 
irrespective  of  the  division  of  legislative  authority  under  The  British  North 
America  Act,  1867.-^^^  It  therefore  would  apply,  in  general,  both  to  criminal 
proceedings  and  to  proceedings  that  are  conducted  pursuant  to  provincial 
legislation,  such  as  the  hearings  of  legislative  committees.  One  of  the  provi- 
sions of  the  Charter,  section  13,  deals  with  the  use,  in  subsequent  proceed- 
ings, of  evidence  that  has  been  given  in  earlier  proceedings.  We  shall 
consider  first  the  original  version  of  section  13,  to  be  followed  by  a  consid- 
eration of  the  amended  version. 

The  original  version  of  section  13  provided  as  follows: 

13.  A  witness  has  the  right  when  compelled  to  testify  not  to  have  any 
incriminating  evidence  so  given  used  to  incriminate  him  or  her  in  any  other 
proceedings,  except  a  prosecution  for  perjury  or  for  the  giving  of  contradic- 
tory evidence. 

The  right  conferred  by  section  13  was  broader  than  that  now  available 
under  section  5(2)  of  the  Canada  Evidence  Act\-^^^  as  indicated  earlier, 
section  5(2)  prohibits  the  use  of  incriminating  evidence  only  where  a  com- 
mon law  privilege  not  to  give  it  once  existed  but  has  since  been  abrogated 
by  statute,  while  no  such  limitation  existed  in  respect  of  the  protection  that 
section  13  would  have  provided.  The  fact  that  there  has  never  been  a 
privilege  against  self-incrimination  before  legislative  committees,  there- 
fore, would  not  have  been  a  bar  to  the  application  of  the  Charter  provision. 

There  were,  however,  several  problems  with  respect  to  the  application 
of  the  original  section  13  to  evidence  given  before  legislative  committees. 
The  first  related  to  the  meaning  of  the  term  "witness"  and  whether  it  was 
broad  enough  to  encompass  a  witness  before  a  legislative  committee  as 
well  as  a  witness  before  a  court.  An  analogous  issue  has  arisen  under  the 
provisions  of  the  Canada  Evidence  Act  and  provincial  evidence  statutes  on 
the  subject  of  self-incrimination;  the  courts  of  some  provinces,  for  exam- 
ple, at  one  time  held  that  a  person  examined  on  discovery  was  not  a 
"witness"  within  the  meaning  of  those  provisions.-"^'  However,  in  Klein  v. 


^^^  See  s.  24  of  the  Charter. 

2"^R.S.C.  1970.  c.  E-10. 

2"^  See.  for  example.  Webster  v.  Solloway  Mills  <^  Co..  1 19.11 1  1  D.L.R.  8.11  ( Alta.  S.C,  App. 
Div.).  The  position  was  different  in  Ontario:  see  Bank  of  Nova  Scotia  v.  MacBrien, 
1 19331  O.W.N.  406  (H.C.J. ). 
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BelL-^^'^  Rand,  J.,  stated  that  "|a|  witness,  in  a  broad  sense,  is  one  who,  in  the 
course  of  juridical  processes,  attests  to  matters  of  fact  ...".^^'^  In  Dilorio  v. 
Warden  of  the  Common  Jail  of  Montreal,  Dickson,  J.  applied  this  dictum 
and  held  "that  the  word  'witness'  should  be  broadly  interpreted"  and  that, 
as  a  consequence,  the  protection  of  the  Canada  Evidence  Act  was  availa- 
ble to  witnesses  before  a  provincial  commission  of  inquiry. -"'*  As  a  consti- 
tutional provision,  a  section  like  section  13  should  be  interpreted  at  least  as 
broadly,  and  therefore  the  original  version  of  the  section  likely  would  have 
been  held  applicable  to  witnesses  before  legislative  committees. 

The  second  concern  was  of  a  different  order,  and  related  to  the  scope 
of  the  protection  afforded  by  section  13  to  witnesses  to  whom  it  applied.  By 
its  own  terms,  the  provision  conferred  a  right  only  where  a  witness  was 
''compelled  to  testify",  and  its  protection  applied  only  to  incriminating 
evidence  "so  given",  that  is,  given  under  compulsion.  Under  the  Canada 
Evidence  Act,  it  is  clear  that  protection  against  the  use  of  incriminating 
evidence  does  not  arise  automatically,  but  depends  on  the  witness  object- 
ing to  incriminating  questions  and  claiming  the  protection  of  the  Act  when 
his  evidence  is  unwillingly  given.  In  Tass  v.  The  King,^^^^  Kerwin,  J.,  said 
that  "if  the  person  testifying  does  not  claim  the  exemption,  the  evidence  so 
given  may  be  later  used  against  him,  and  this  notwithstanding  the  fact  that 
he  may  not  know  of  his  rights...".^''  The  same  position  obtains  under  the 
constitutional  guarantee  against  self-incrimination  in  the  United  States; 
evidence  given  without  objection  is  not  regarded  as  having  been  given 
under  compulsion.-'-  In  view  of  its  wording,  the  original  version  of  section 
13  would  not  likely  have  changed  the  position  in  Canada  in  this  regard.  Of 
course,  steps  could  be  taken  to  inform  witnesses  of  the  protection  available 
to  them  should  they  claim  it;  under  section  14(2)  of  the  Statutory  Powers 
Procedure  Act,-^^  for  example,  a  duty  to  provide  information  concerning 
such  protection  to  witnesses  is  imposed  upon  administrative  tribunals  con- 
ducting hearings.-'^ 


-"^  Supra,  note  187. 

^"^  Ibid.,  at  520.  Rand,  J.,  gave  a  separate  judgment,  but  agreed  with  the  other  four  justices 
in  respect  of  the  uhimate  decision. 

-"^  (1976),  73  D.L.R.  (3d)  491  (S.C.C),  at  538.  Of  a  split  Court  of  nine  justices,  four  justices 
expressly  concurred  with  Dickson,  J.,  and  another  came  to  the  same  conclusion  respect- 
ing the  applicability  of  the  Canada  Evidence  Act. 

-'"  1 19471  1  D.L.R.  497  (S.C.C).  All  five  justices  agreed  in  the  result,  with  the  judgment  of 
Kerwin  and  Taschereau,  JJ.,  being  delivered  by  Kerwin.  J. 

-"  Ibid.,  at  499. 

-'-  Gamer  v.  U.S..  424  U.S.  648,  at  654. 

-'^  R.S.O.  1980,  c.  484.  However,  this  statute  does  not  apply  to  proceedings  "before  the 
Assembly  or  any  committee  of  the  Assembly":  see  s.  3(2)(a). 

-'■^In  this  connection,  the  Standing  Procedural  Affairs  Committee  had  occasion  to 
comment  briefly  on  this  possibility  in  the  Committee  Report  (supra,  note  1,  at  9): 

Although  room  for  doubt  exists,  it  would  seem  that  the  protection  afforded  by 
The  Canada  Evidence  Act  must  be  invoked  formally,  and  does  not  exist  automati- 
cally. Most  witnesses  will  not,  of  course,  be  aware  of  any  of  this,  and  it  seems  only 
fair  that  this  be  explained  to  them. 
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Another  limitation  concerned  the  indirect  use  of  a  witness's  evidence. 
Like  section  3(2)  of  the  Canada  Evidence  Act,  section  13  did  not  prohibit 
the  indirect  use  of  incriminating  testimony  to  discover  other  incriminating, 
admissible  evidence.  We  shall  return  to  this  matter  at  a  later  juncture.^'-'' 

The  final  problem  with  respect  to  section  13  concerned  its  apparent 
apphcation  solely  to  subsequent  criminal  proceedings.  Evidence  given  at  a 
committee  hearing  could  not  be  used  to  "incriminate"  the  witness.  The  use 
of  the  word  "incriminate"  — a  term  used  in  criminal  law— appeared  to  re- 
strict the  ambit  of  the  provision,  giving  a  witness  protection  only  in  subse- 
quent criminal  proceedings,  and  not  in  subsequent  civil  proceedings. 

On  January  12,  1981,  the  federal  Minister  of  Justice  placed  before  the 
Special  Joint  Committee  of  the  Senate  and  House  of  Commons  a  series  of 
suggested  amendments  to  the  proposed  Canadian  Charter  of  Rights  and 
Freedoms.  One  of  the  amendments  was  to  section  13  of  the  Charter.  The 
amended  version  of  section  13  addresses  only  the  first  two  concerns  ex- 
pressed above.  It  reads: 

13.  A  witness  who  testifies  in  any  proceedings  has  the  right  not  to  have  any 
incriminating  evidence  so  given  used  to  incriminate  that  witness  in  any  other 
proceedings,  except  in  a  prosecution  for  perjury  or  for  the  giving  of  contradic- 
tory evidence. 

The  broad  phrase  "who  testifies  in  any  proceedings"  should  remove 
any  doubt  that  the  right  attaches  to  witnesses  before  legislative  commit- 
tees. Moreover,  the  omission  of  any  reference  to  compulsion  substantially 
expands  the  right,  so  that  it  would  apply  even  where  a  witness  gives  evi- 
dence voluntarily.  The  explanatory  material  accompanying  the  package  of 
amendments  confirmed  this  to  be  the  purpose  of  the  change;  the  amend- 
ment to  section  13,  it  stated,  "would  make  it  clear  that  the  protection 
against  self-incrimination  applies  to  a  voluntary  witness  as  well  as  to  one 
who  is  compelled  to  testify". 

If  the  Charter  is  adopted  in  its  amended  form,  and  given  its  application 
to  all  matters  within  the  authority  of  the  Parliament  of  Canada,  legislation 
to  protect  committee  witnesses  against  the  direct  use  of  their  evidence  in 
criminal  proceedings  would  no  longer  be  necessary.  As  a  result,  witnesses 
could  give  their  evidence  free  from  concern  about  the  legal  consequences 
that  might  follow  directly  from  the  use  of  their  testimony  at  such  proceed- 
ings.-'^ However,  in  view  of  the  continued  use  of  the  term  "incriminate"  in 
section  13,  no  similar  protection  appears  to  be  afforded  to  witnesses  in 
subsequent  civil  proceedings. 


However,  as  we  have  seen,  the  Committee  was  incorrect  in  its  assumption  that  a  witness 
could  invoke  the  Canada  Evidence  Act:  see  supra,  this  Chapter,  section  4(e)(i)a(2)4. 

^'■"'  See  infra,  this  Chapter,  section  4(e)(ii)b. 

^'^The  only  caveat  relates  to  the  use  of  the  incriminating  evidence  to  discover  other 
incriminating,  admissible  evidence:  see  ihid.  . 
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iii)    Proposals  for  Reform 

In  considering  the  use  of  a  witness's  evidence  given  before  a  legislative 
committee  at  subsequent  judicial  proceedings,  the  Commission  has  de- 
voted a  substantial  amount  of  time  discussing  the  constitutional  issues 
involved.  In  this  connection,  we  have  examined  the  common  law,  the 
provisions  of  The  British  North  America  Act,  1867  and  the  proposed 
Charter  of  Rights  and  Freedoms.  The  issues  raised  in  the  preceding  section 
are,  of  course,  of  critical  importance,  and  their  significance  was  made 
manifest  in  the  Committee  Report  and  in  the  questions  posited  for  the 
Commission  at  the  conclusion  of  that  Report.-'^  We  have  stated  our  view 
that,  as  a  matter  of  constitutional  law,  the  Province  appears  to  have  broad 
jurisdiction  to  protect  witnesses  against  the  use  of  their  evidence  at  any 
subsequent  proceeding. ^'^  We  also  have  seen  that,  as  a  practical  matter,  the 
common  law  provides  a  degree  of  protection  to  witnesses  against  the  use  of 
their  evidence  in  subsequent  civil  or  criminal  proceedings.  This  protection 
seems  to  have  been  accepted  in  Ontario,  either  implicitly  or  explicitly, 
notwithstanding  the  fact  that  the  Legislative  Assembly  has  not  in  fact  inher- 
ited all  the  privileges  possessed  by  the  United  Kingdom  Parliament. ^''^ 

Having,  then,  canvassed  the  broad  constitutional  framework,  it 
remains  for  us  to  offer  several  recommendations  for  reform  in  respect  of 
the  use  of  a  witness's  evidence  at  a  subsequent  proceeding  in  which  that 
evidence  is  sought.  Before  doing  so,  however,  we  wish  to  address  ourselves 
to  a  matter  of  reform  raised  in  the  Committee  Report  in  respect  of  section 
37  of  the  Legislative  Assembly  Act. 


a.      The  Applicability  of  Section  37 
of  the  Legislative  Assembly  Act 

In  the  Committee  Report,  the  Standing  Procedural  Affairs  Committee 
commented  on  the  view  that,  as  a  matter  of  parliamentary  tradition  inher- 
ited from  Westminster,  witnesses  before  legislative  committees  "are  auto- 
matically extended  the  same  privileges  as  Members  in  terms  of  immunity 
from  civil  proceedings  for  anything  they  say  before  a  committee".--"  The 
Report  continued  as  follows:-' 

In  effect,  the  argument  is  that  witnesses  enjoy  the  same  status  as  Members  as 
far  as  section  37  of  the  Act  is  concerned,  even  though  they  are  not  mentioned 
in  it. 

The  supposed  ambiguity  concerning  the  applicability  of  section  37  pre- 
sumably led  to  the  Committee's  question  whether  section  37  now  applies  to 


-'^  Committee  Report,  supra,  note  1,  at  6-9  and  at  20-21,  Questions  3,  8,  10  and  1 1. 
-'^See  supra,  this  Chapter,  section  4(e)(i)b. 
-'^  See  supra,  this  Chapter,  section  4(e)(i)a. 
--"  Committee  Report,  supra,  note  1,  at  7. 
2^'  Ibid. 
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witnesses.---  As  we  have  indicated  earlier,--^  section  37  does  not  refer  to 
witnesses  and  has  no  application  to  them. 

The  Committee  went  further  to  ask  the  following  supplementary  ques- 
tion concerning  section  37:  "Could  this  section  be  made  to  apply  to  witnes- 
ses?"--^ The  Commission  is  of  the  view  that  the  critical  issue  is  not  really 
whether,  by  means  of  an  appropriate  amendment,  section  37  could  be 
made  to  apply  to  witnesses  before  legislative  committees,  but  whether 
section  37  is  the  appropriate  vehicle  for  protecting  witnesses.  The  Com- 
mission believes  that  section  37  ought  to  remain  intact,  dealing  exclusively 
with  the  privileges  accorded  to  members,  and  we  so  recommend.  We  fur- 
ther recommend  that,  notwithstanding  the  apparent  applicability  of  the 
common  law  respecting  the  protection  of  witnesses,  insofar  as  the  use  of 
their  evidence  is  concerned,  such  protection  ought  to  be  provided  for 
expressly  in  a  separate  section  of  the  Legislative  Assembly  Act.  We  now 
turn  to  the  substance  of  this  protection. 


Proposals  Respecting  the  Use  of 
Evidence  in  Subsequent  Proceedings 


In  an  earlier  section,^^''  the  Commission  expressed  the  view  that,  in 
light  of  some  uncertainty  concerning  the  precise  scope  of  the  common  law 
privilege  in  favour  of  witnesses  appearing  before  legislative  committees,  it 
is  necessary  to  enact  express  legislation  in  this  regard  in  order  to  clarify, 
and  perhaps  expand,  the  protection.  So  long  as  committee  members,  wit- 
nesses and  others  involved  in  the  functioning  of  legislative  committees 
perceive  a  gap  in  the  protection  afforded  to  witnesses,  the  smooth  opera- 
tion of  such  committees  may  be  impeded.  On  the  one  hand,  witnesses  who 
fear  that  their  protection  is  rather  less  than  absolute  may  well  be  reluctant 
to  provide  full  and  open  testimony  at  a  committee  hearing.  On  the  other 
hand,  witnesses  who  believe  that  they  are  completely  protected  in  respect 
of  their  oral  and  documentary  evidence  may  be  lulled  into  a  false  sense  of 
security.  Clearly,  the  subject  requires  direct  legislative  action.-^ 


— - 1  hid.,  at  20.  Question  3. 

--•^  Supra,  this  Chapter,  section  4(e)(i)a(2),  esp.  note  1 19. 

^-■^  Committee  Report,  supra,  note  1,  at  20,  Question  3. 

2^-''  Supra,  this  Chapter,  section  4(e)(i)b. 

^^^  See  the  Australian  Report,  supra,  note  11.  at  81,  para.  232(j)(ii): 

The  real  question  ...  is  not  whether  an  immunity  should  be  given  to  a  parlia- 
mentary witness  but  whether  it  should  be  left  to  be  determined  in  accordance  with 
the  present  law  or  whether  |it|  should  be  defined  by  statute.  In  our  view,  it  is 
desirable  that  the  immunity  be  defined  by  statute  ...  The  nature  of  the  immunity 
which  exists  under  our  present  law  is,  as  our  previous  discussion  has  shown,  not 
clear.  Furthermore,  it  does  seem  desirable,  since  the  matter  is  more  likely  to  arise 
initially  before  Courts  than  before  Parliament,  that  the  right  of  immunity  be 
defined  as  precisely  as  possible  so  that  a  witness  will  know  in  advance  the  conse- 
quence of  his  giving  testimony  or  producing  documents. 
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The  Commission  recommends  the  enactment  by  the  Province  of  On- 
tario of  broad  statutory  provisions  protecting  witnesses  in  respect  of  the 
use  of  their  evidence  at  subsequent  proceedings.  More  specifically,  we 
recommend  that  a  witness  who  gives  evidence  at  any  legislative  committee 
proceedings— whether  such  evidence  is  given  orally,  by  way  of  affidavit,  by 
the  provision  of  documents,  or  otherwise"^— should  have  the  right  not  to 
have  any  evidence  so  given  used  against  that  witness  in  any  subsequent 
proceeding,  except  in  a  prosecution  for  perjury  or  for  the  giving  of  contra- 
dictory evidence.  This  protection  should  be  accorded  automatically  to  all 
witnesses,  whether  they  ''appeared  of  their  own  volition",  "appeared  at  the 
request  of  the  committee"  or  ''were  summoned  to  appear  by  Speaker's 
warrant", ^^^  and  whether  they  gave  evidence  by  means  of  the  proposed 
affirmation-'^  or  not. 

While,  as  indicated  earlier,  the  Commission  believes  that  the  Province 
does  have  jurisdiction  to  enact  legislation  protecting  witnesses  in  criminal 
proceedings,  we  do  recognize  that  some  uncertainty  exists.  In  light  of  the 
obvious  need  to  ensure  that  committee  members,  witnesses  and  their  advi- 
sors are  left  in  no  doubt  concerning  the  broad  protection  that  we  believe 
ought  to  be  afforded  to  witnesses,  we  recommend  that  the  Parliament  of 
Canada  should  be  requested  to  enact  legislation  similar  to  that  proposed 
above.  In  this  fashion,  it  would  not  be  open  for  anyone  to  argue  that  the 
protection  proposed  above  is  limited  exclusively  to  proceedings  over  which 
the  Province  may  exercise  legislative  control.  Of  course,  should  the  pro- 
posed Charter  of  Rights  and  Freedoms,  and  particularly  section  13,  be 
adopted  in  its  present  form,  specific  federal  legislation  protecting  witnesses 
against  the  use  of  their  evidence  in  any  subsequent  criminal  proceedings 
would  no  longer  be  necessary.  Section  31  of  the  Charter  makes  it  clear  that 
the  Charter  applies  to  all  matters  within  the  authority  of  the  Parliament  of 
Canada.-^*^ 

A  few  comments  on  our  proposals  seem  appropriate  at  this  juncture. 
First,  leaving  aside  possible  prosecution  for  perjury  or  for  giving  contradic- 
tory evidence,  we  wish  to  emphasize  the  absolute  and  automatic  nature  of 
the  protection  to  be  afforded  to  committee  witnesses.  Since  the  common 
law  privilege  respecting  witnesses  belongs  to  the  Assembly,  it  would  appear 
that,  at  present,  the  Assembly  is  entitled  to  withdraw  the  protection  — 


For  a  survey  of  the  American  experience  in  this  regard,  see  Moreland,  supra,  note 
42,  at  253  et  seq.  It  must  be  stressed  that  a  consideration  of  the  Fifth  Amendment, 
which  provides  that  no  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  is  central  to  an  understanding  of  the  American  experience. 

"'^  The  Australian  Report,  supra,  note  11,  would  "prohibit  the  use  against  a  witness  of  the 
testimony  given  or  other  information  (e.g.  his  own  documents)  supplied  by  him  . . ." 
(at  83,  para.  232,  proposal  (a)). 

"'^  Committee  Report,  supra,  note  1,  at  20,  Questions  1  and  2. 

-^^  See  supra.  Chapter  2,  section  3. 

^•^*'  However,  in  view  of  the  continued  use  of  the  concept  of  "incrimination"  in  the  amended 
version  of  s.  13,  it  appears  that  provincial  legislation  — which,  of  course,  the  Province  is 
fully  competent  to  enact  — would  still  be  necessary  to  protect  witnesses  in  subsequent 
civil  proceedings:  see  supra,  this  Chapter,  section  4(e)(i)d. 
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where,  for  example,  flagrantly  defamatory  and  malicious  remarks  are  made 
by  a  witness  against  a  third  party.  The  Commission  recognizes  that,  in 
some  cases,  a  committee  chairman  may  not  be  able  to  prevent  a  witness 
from  making  such  statements  and,  accordingly,  that  third  parties  may  be 
prejudiced.--^'  Or  a  witness  may  volunteer  highly  incriminating  evidence  for 
the  very  purpose  of  precluding  law  enforcement  officials  from  using  that 
evidence  directly  at  a  subsequent  criminal  proceeding. 

However,  it  must  also  be  borne  in  mind  that  any  power  on  the  part  of 
the  Assembly  to  withdraw  protection  at  some  later  date  not  only  would 
smack  of  bad  faith,  but  also  might  make  a  witness  feel  particularly  vulnera- 
ble at  a  committee  proceeding.  This  perceived  vulnerability  might  well 
prevent  the  witness  from  giving  full  and  open  testimony.  This  inhibition 
would,  in  turn,  reduce  the  effectiveness  of  committee  hearings. 

On  balance,  therefore,  the  Commission  recommends  that  new  legisla- 
tion should  make  it  unambiguous  that  the  Legislative  Assembly  has  no 
jurisdiction  to  withdraw  the  proposed  protection  and  therefore  to  permit  a 
witness's  evidence  to  be  used  at  any  subsequent  proceeding.-^- 

The  second  comment  concerning  the  proposed  protection  for  witnes- 
ses relates  to  the  precise  scope  of  the  prohibition  against  the  use  of  a 
witness's  evidence.  It  should  be  noted  that  our  recommendation  is  some- 
what restrictive  in  this  regard;  while  the  direct  use  of  the  evidence  is  to  be 
prohibited,  the  recommendation  would  not  preclude  the  use  of  a  witness's 
evidence  as  a  lead  to  obtain  other,  admissible,  evidence  for  use  in  a  subse- 
quent proceeding.  The  distinction  has  been  described  in  the  Australian 
Report,  and  its  conclusions  are  worth  reproducing  here:^^^ 

As  we  have  seen  (paras.  174  and  182-3),  the  original  United  States  provision 
and  the  New  Zealand  provision  give  what  is  called  transaction  immunity  — that 
is  to  say  he  is  entitled  to  a  stay  of  proceedings  against  him  in  respect  of  any  act 
or  thing  previously  done  and  revealed  by  his  evidence.  It  would  mean,  of 
course,  that  a  witness  could  by  giving  evidence  before  a  Parliamentary  com- 
mittee and  revealing  a  criminal  act  on  his  part  escape  punishment  for  it.  The 
alternative  is  to  grant  immunity  from  the  use  of  the  evidence  which  he  gives. 
In  our  view,  it  is  unnecessary  and  could  be  unwise  to  give  a  witness  'transac- 
tion" immunity.  It  seems  to  us  that  he  will  be  sufficiently  protected  by  some 
form  of  use  immunity.  We  have  noted  that  under  the  present  United  States 
provision  immunity  not  only  extends  to  the  use  of  testimony  or  other  informa- 
tion but  also  to  information  "directly  or  indirectly  derived'  from  such  testimo- 
ny. In  our  view,  under  our  present  law,  the  privilege  of  Parliament  would  not 
extend  to  prevent  the  use  of  information  of  the  latter  class— that  is  to  say  to 
prevent  it  being  used  as  a  lead  to  other  evidence  which  could  independently 
establish  the  witness*  guilt.  Although  there  are  arguments  in  favour  of  granting 
to  witnesses  the  wide  immunity  conferred  by  the  United  States  statute  we  do 


-^'  See  C(mimi(tee  Repc^rt.  supra,  note  I.  at  4. 

-•*-  But  see  Rciiimi  v.  Wainscot  ( 1 W9).  1  W.A.L.R.  77.  at  84. /u^/- Onslow.  C.J. .  quoted  supra. 
note  166.  While  the  Australian  Report,  supra,  note  11.  noted  that  the  Hou.se  has  the 
right  to  withdraw  the  protection  (.see.  for  example.  Australian  Report,  at  82.  paras. 

2.'^2(ji(iii)  and  (ivii.  it  did  not  deal  with  this  right  expressly  in  its  proposals,  at  83. 


2^'^ 


/hid.,  at  81-82.  para.  232(i)(iii). 
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not  think  they  are  sufficient  to  justify  its  adoption  by  the  Commonwealth 
ParHament.  If,  as  a  result  of  evidence  given  in  the  public  session  of  a  commit- 
tee the  police  obtain  a  lead  to  other  evidence  (not  that  of  the  witness)  which 
proves  the  commission  of  a  criminal  offence  by  the  witness  the  public  interest 
seems  to  us  to  demand  that  the  discovery  and  use  of  such  evidence  be  allowed. 
To  provide  the  wider  immunity  might  even  make  it  in  the  interest  of  a  criminal 
to  appear  before  a  committee  and  give  incriminating  evidence.  In  the  circum- 
stances, therefore,  we  think  it  is  sufficient  protection  to  a  witness  to  provide 
that  the  evidence  given  shall  not  be  used  against  him  in  any  subsequent  pro- 
ceedings or  interrogations.  We  would  assume,  of  course,  that  evidence  given 
by  a  person  in  camera  and  not  subsequently  published  by  the  committee  or  the 
House  would  never  be  made  available  to  the  Police  or  any  other  persons 
without  the  consent  of  the  House.  To  make  it  available  in  such  circumstances 
would  clearly  be  a  contempt  of  the  particular  House. 

Except  insofar  as  the  right  of  the  Legislature  to  withdraw  the  proposed 
protection  afforded  to  a  witness  is  concerned  — a  right  that  we  recommend 
should  be  abolished  — the  Commission  is  in  general  agreement  with  the 
conclusions  arrived  at  in  the  Australian  Report. 

A  third  comment  concerns  the  automatic  nature  of  the  protection 
afforded  to  committee  witnesses.  It  will  be  recalled  that,  by  way  of  analogy, 
both  section  9(2)  of  the  Ontario  Evidence  Act-^^  and  section  5(2)  of  the 
Canada  Evidence  Acf^^  require  that  a  witness  must  object  to  answering  a 
question  on  the  ground  of  self-incrimination  in  order  to  gain  the  protection 
of  the  two  statutes.  The  Standing  Procedural  Affairs  Committee  commen- 
ted on  the  possibility  of  requiring  witnesses  to  request  protection  express- 
ly. The  Committee  Report  stated :--^^ 

Alternatively,  the  Act  might  be  amended  to  withdraw  all  witnesses'  privi- 
leges unless  they  are  specifically  requested.  This  would  require  much  more 
careful  attention  to  advising  witnesses  of  the  protection  available  to  them. 
Such  a  change  would  raise  some  difficult  questions  as  to  whether  privileges 
would,  as  a  matter  of  course,  be  granted  if  requested,  and  on  what  grounds  a 
committee  should  decide  to  extend  or  deny  privilege  if  privilege  is  not  to  be 
granted  automatically.  It  would  likely  also  generate  greater  recourse  to  coun- 
sel on  the  part  of  witnesses,  to  ensure  that  they  receive  maximum  protection. 

The  Australian  Report  also  considered  the  matter,  and  rejected  the  sugges- 
tion that  the  protection  should  be  granted  only  to  witnesses  who  specifi- 
cally request  it.^^^ 

The  Commission  is  of  the  view  that  the  presence  or  absence  of  the 
important  protection  against  the  use  of  evidence  at  subsequent  proceed- 
ings ought  not  to  turn  on  the  technicality  whether  an  objection  has  been 
taken.  It  is  not  easy  to  perceive  why,  if  such  protection  is  thought  to  be 
sufficiently  important,  it  should  be  dependent  upon  the  sophistication  and 


2-^4  R.S.O.  1980,  c.  145. 

-■^■'  R.S.C.  1970,  c.  E-10. 

^-^^  Committee  Report,  supra,  note  1,  at  12. 

^■^^  Australian  Report,  supra,  note  11,  at  82-83.  para.  232(j)(v)  and  at  83,  proposal  (d). 
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mental  agility  of  the  witness  or  his  or  her  counsel.  Initial  instructions 
concerning  a  witness's  rights  may  well  be  forgotten  over  the  course  of  a 
long  testimony,  leaving  a  witness  vulnerable  to  questions  that  he  is  bound 
to  answer  and  that  might  elicit  responses  that  could  be  used  against  him  at 
a  later  proceeding.  Moreover,  to  presume  automatically  that  evidence 
given  by  a  witness  has  not  been  given  under  compulsion  merely  because  no 
objection  has  been  taken  seems  somewhat  simplistic.  Accordingly,  we  have 
recommended  that  the  proposed  protection  should  apply  in  all  cases,  re- 
gardless of  whether  a  witness  has  claimed  the  protection. 


CHAPTER  4 


THE  FORM,  METHOD  OF 
REVIEW  AND  AMENDMENT 
OF  THE  LEGISLA  TI VE 
ASSEMBLYACT 


1.      THE  FORM  OF  THE  ACT 

At  the  present  time,  the  few  provisions  of  the  Legislative  Assembly 
Act  deahng  with  witnesses  before  legislative  committees  are  scattered 
throughout  the  Act.'  Consequently,  the  structure  of  the  statute  makes  it 
more  difficult  to  obtain,  at  a  single  glance,  a  coherent  picture  of  the  nature 
and  role  of  committees,  and  of  the  role  of  witnesses  appearing  before  them. 
We  are  of  the  view  that,  wherever  possible,  a  statute  should  be  structured 
so  that  all  the  provisions  relating  to  a  particular  subject  are  covered  in  the 
same  portion  of  the  Act.  Accordingly,  we  recommend  that  all  statutory 
provisions  dealing  with  legislative  committees  and  witnesses  before  legisla- 
tive committees  should  be  contained  in  a  separate  Part  II  of  the  Legislative 
Assembly  Act.  The  creation  of  a  separate  Part  would,  for  example,  facili- 
tate reference  to  the  powers  of  legislative  committees  and  to  the  rights, 
privileges  and  obligations  of  committee  witnesses. 


2.      THE  METHOD  OF  REVIEW  AND  AMENDMENT  OF  THE 
LEGISLATIVE  ASSEMBLY  ACT 

The  final  matter  to  which  the  Commission  wishes  to  make  reference 
concerns  the  mechanism  by  which  the  relevant  provisions  in  the  Legislative 
Assembly  Act  and  in  the  Standing  Orders  of  the  Assembly,  dealing  with 
legislative  committees  and  committee  witnesses,  are  reviewed  and  amen- 
ded. While  the  Standing  Orders  have  the  virtue  of  being  subject  to  altera- 
tion by  a  simple  motion,  the  same  degree  of  simplicity  and  speed  is  not 
prevalent  in  respect  of  statutory  amendment.  In  the  first  place,  the  am- 
endment of  a  statute  involves  three  distinct  readings  of  the  amending  Bill 
and  consideration  either  by  the  Committee  of  the  Whole  House  or  by  a 
standing  or  select  committee.  In  the  second  place,  one  must  bear  in  mind 
an  already  overcrowded  legislative  programme  in  the  Assembly. 

Therefore,  balancing,  on  the  one  hand,  the  desirability  of  enshrining 
certain  basic  principles  with  respect  to  legislative  committees  and  commit- 
tee witnesses  in  a  separate  Part  of  the  Legislative  Assembly  Act  and,  on  the 


'  See,  for  example,  ss.  35.  45-48  and  58. 
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other  hand,  the  difficulties  involved  in  altering  those  principles,  the  Com- 
mission has  given  consideration  to  the  creation  of  a  statutory  duty  to  be 
imposed  on  the  Standing  Procedural  Affairs  Committee  to  review  the  rele- 
vant statutory  provisions  on  a  periodic  basis. 

The  process  of  automatic  study  by  legislative  committees  is  not  com- 
mon practice  in  Ontario,  but  has  been  used  on  occasion  in  this  Province 
and  in  other  jurisdictions.  For  example,  "sunset"  provisions  might  require 
the  periodic  review  of  the  operation  of  all  or  some  government  commis- 
sions or  agencies.^  A  more  specific  example  is  the  federal  Petroleum  Cor- 
porations Monitoring  Act?  Under  section  14  of  the  Act,  the  Act  is 
''deemed  to  be  referred,  for  review  and  report,  to  the  first  sitting  of  the 
Committee  of  the  House  of  Commons  that  normally  considers  oil  and  gas 
matters,  following  the  fifth  anniversary  of  the  coming  into  force  of  this 
Act". 

The  Commission  is  of  the  opinion  that  the  suggestion  for  automatic 
periodic  review  represents  a  reasonable  response  to  the  problems  of  mon- 
itoring and  amending  the  relevant  provisions  in  the  Standing  Orders  and 
the  Legislative  Assembly  Act.  Accordingly,  we  recommend  the  enactment 
in  the  Legislative  Assembly  Act  of  a  provision  requiring  the  Standing  Pro- 
cedural Affairs  Committee  of  the  Ontario  Legislative  Assembly  to  review 
the  relevant  Standing  Orders  and  the  proposed  new  Part  II  of  the  Act, 
dealing  with  legislative  committees  and  committee  witnesses.  The  review 
should  be  conducted  at  five  year  intervals  commencing  from  the  coming 
into  force  of  Part  II  of  the  Act.  Upon  reviewing  the  relevant  provisions,  the 
Standing  Procedural  Affairs  Committee  should  be  required  to  submit  a 
report  to  the  Legislative  Assembly.  Among  other  things,  the  report  should 
make  recommendations  for  reform  of  the  Act,  or  of  the  Standing  Orders, 
where  appropriate.  In  this  fashion,  the  Assembly  would  be  apprised  on  a 
regular  basis  of  the  need  for  further  reform  of  the  provisions  governing 
committees  and  witnesses  before  committees. 


Order-In-Council  O.C.  691/80  provided  for  the  sunsetting  of  all  existing  advisory 
agencies  of  the  Ontario  government  on  a  staggered  basis,  commencing  on  March  31, 
1982.  The  OrderTn-Council  stated  that  the  government  would  include  a  sunset  clause  in 
the  legislation  or  OrderTn-Council  establishing  all  new  advisory  agencies. 

S.C.  1977-78,  c.  39. 


CHAPTER  5 


SUMMARY  OF  RECOMMENDATIONS 
AND  CONCLUSIONS  RESPECTING 
WITNESSES  BEFORE  LEGISLATIVE 
COMMITTEES 


1.      SUMMARY  OF  RECOMMENDATIONS  AND  CONCLUSIONS 

It  will  be  recalled  that,  in  its  Report, •  the  Standing  Procedural  Affairs 
Committee  of  the  Ontario  Legislative  Assembly  sought  the  guidance  of  the 
Ontario  Law  Reform  Commission  with  respect  to  the  subject  of  witnesses 
before  legislative  committees.  In  Appendix  A  of  the  Committee  Report,- 
several  specific  questions  were  posed  for  the  Commission.^  Some  of  the 
questions  raised  matters  of  law,  while  others  raised  matters  of  law  reform. 
For  convenience,  we  repeat  the  questions  here: 

1)  Do  witnesses  before  committees  have  different  rights,  privileges  and  ob- 
ligations according  to  whether  they 

(a)  appeared  of  their  own  volition,  (for  example,  in  response  to  an 
advertisement) 

(b)  appeared  at  the  request  of  the  committee 

(c)  were  summoned  to  appear  by  Speaker's  warrant 

2)  If  no  distinction  currently  exists  between  types  of  witnesses,  what  would 
be  the  implications  of  creating,  by  legislation,  distinctions  in  the  privi- 
leges accorded  different  types  of  witnesses? 

3)  Does  Section  37  of  The  Legislative  Assembly  Act  apply  to  witnesses? 
Could  this  section  be  made  to  apply  to  witnesses? 

4)  Does  a  committee  have  an  obligation  to  inform  a  witness  of  all  the  duties, 
privileges  and  possible  penalties  which  currently  exist  for  witnesses? 

5)  (a)     Do  public  servants  enjoy  a  different  status  as  committee  witnesses 

from  other  citizens? 


'  Province  of  Ontario,  Legislative  Assembly,  Standing  Procedural  Affairs  Committee. 
Report  on  Witnesses  Before  Committees  (Fourth  Session.  31st  Parliament,  29  Eliz.  11. 
1980).  Hereinafter  referred  to  as  the  "Committee  Report". 

~^hid. 

^  Other  issues  were  raised  in  the  Committee  Report  itself,  but  not  specifically  referred  lo 
in  Appendix  A. 
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(b)     Is  there  a  conflict  between  the  provisions  of  The  Legislative  Assem- 
bly Act  relating  to  witnesses  and  the  oath  sworn  by  public  servants? 

6)  What  is  the  legal  status  of  the  oath  administered  to  witnesses  under 
section  58  of  The  Legislative  Assembly  Act'! 

7)  Should  the  right  of  witnesses  to  counsel  be  recognized  in  The  Legislative 
Assembly  Act'! 

8)  Under  what  circumstances  may  the  testimony  of  a  committee  witness  be 
used  in  a  civil  proceeding  or  a  criminal  proceeding? 

9)  In  what  ways  should  The  Legislative  Assembly  Act  be  amended  to  clarify 
the  privileges  and  obligations  of  witnesses? 

10)  What  would  be  the  implications  of  committees  extending  privilege  only 
to  witnesses  who  requested  it? 

11)  What  are  the  constitutional  limits  on  the  privileges  the  Assembly  may 
extend  to  committee  witnesses? 

In  our  Report,  we  have  not  strictly  followed  the  order  of  the  questions 
asked  in  Appendix  A.  In  the  paragraphs  that  follow,  we  summarize  our 
recommendations  and  conclusions  respecting  the  matters  raised  in  the 
Committee  Report  and  raised  independently  by  the  Commission. 

The  Commission,  then,  has  reached  the  following  conclusions  and 
makes  the  following  recommendations: 

1.  All  statutory  provisions  dealing  with  legislative  committees  and  wit- 
nesses before  legislative  committees  should  be  contained  in  a  separate 
Part  II  of  the  Legislative  Assembly  Act. 

2.  With  respect  to  the  proposed  new  Part  II  of  the  Legislative  Assembly 
Act,  dealing  with  legislative  committees  and  witnesses  before  legisla- 
tive committees, 

(a)  the  Act  should  contain  a  provision  requiring  the  Standing  Proce- 
dural Affairs  Committee  of  the  Ontario  Legislative  Assembly  to 
conduct  a  review  of  Part  II,  and  of  the  relevant  Standing  Orders, 
at  five  year  intervals  commencing  from  the  coming  into  force  of 
Part  II,  and 

(b)  upt  )t'  .  \  jc'wing  the  provisions  of  Part  II  and  of  the  relevant  Stand- 
ing Oiders,  the  Standing  Procedural  Affairs  Committee  should  be 
required  to  submit  a  report  to  the  Legislative  Assembly,  offering, 
where  appropriate,  recommendations  for  reform  of  the  Legisla- 
tive Assembly  Act  or  the  Standing  Orders  of  the  Assembly. 

3.  While,  as  a  practical  matter,  civil  servants,  public  servants  and  minis- 
ters of  the  Crown  are  often  in  a  different  position  than  private  citizens 
vis-a-vis  legislative  committees  (see  Paragraph  5),  as  a  matter  of  law 

(a)  witnesses  before  legislative  committees  do  not  have  different 
rights  and  obligations  depending  solely  upon  the  circumstances  of 
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their  appearance,  whether  they  appear  of  their  own  vohtion,  at 
the  request  of  a  committee  or  by  Speaker's  warrant.  Insofar  as  the 
circumstances  of  appearance  are  concerned,  the  legal  rights  and 
obligations  of  all  witnesses  are,  and  should  continue  to  be,  identi- 
cal,^ and 

(b)  every  witness,  including  a  civil  servant,  public  servant''  and  a 
minister  of  the  Crown,  is  now,  and  ought  to  remain,  subject  to  the 
applicable  provisions  of  the  Legislative  Assembly  Act.  According- 
ly, any  witness  who,  for  example,  refuses  to  obey  either  a  request 
to  attend  before  a  committee,  or  a  Speaker's  warrant  summoning 
him  to  attend,  or  who  refuses  to  answer  any  question  or  produce 
any  document  required  by  a  legislative  committee,  is  now,  and 
ought  to  remain,  liable  to  be  punished  by  the  Legislative  Assem- 
bly pursuant  to  the  Legislative  Assembly  Act. 

4.  Having  regard  to  Paragraph  3(b),  there  is  no  conflict  between  the 
provisions  of  the  Legislative  Assembly  Act,  relating  to  committee  wit- 
nesses, and  the  oath  of  secrecy  sworn  by  civil  servants  pursuant  to 
section  10(1)  of  the  Public  Service  Act!^ 

5.  There  should  be  no  change  in  the  law  and  practice  regarding  the 
invocation  of  the  doctrine  of  Crown  privilege  and  the  method  by 
which  a  legislative  committee  and  the  Legislative  Assembly  are  enti- 
tled to  deal  with  an  assertion  of  the  doctrine.  More  specifically,  new 
statutory  provisions  that  would 

(a)  treat  an  assertion  of  Crown  privilege  as  conclusive,  or 

(b)  permit  a  court  or  a  special  committee  of  the  Legislative  Assembly 
to  consider  specific  claims  to  Crown  privilege, 

should  not  be  adopted.  Rather,  a  legislative  committee  and  the  As- 
sembly, faced  with  a  witness  claiming  Crown  privilege  and  determined 
to  pursue  the  matter,  should  be  entitled  to  invoke  the  normal,  existing 
procedures  available  under  the  Legislative  Assembly  Act. 

6.  At  present,  in  a  proceeding  before  a  legislative  committee,  a  witness 
who  gives  evidence  orally  under  oath  or  by  a  solemn  affirmation  or 
declaration,  and  who  "with  intent  to  mislead  gives  false  evidence, 
knowing  that  evidence  is  false'\  commits  perjury  under  section  120  of 
the  Criminal  Code.^ 

7.  Subject  to  Paragraph  8,  no  substantial  change  in  the  present  system 
and  practice  of  taking  evidence  under  oath  or  by  affirmation  or  decla- 
ration is  warranted. 


^  Committee  Report,  supra,  note  1,  at  20,  Questions  1,  2  and  9. 
^  I  hid..  Question  3(a). 
^  Ihici.,  Question  3(b). 
^  I  hid..  Question  6. 
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8.  (a)    The  present  oath  and  affirmation  ought  to  be  replaced  by  the 

following  type  of  affirmation,  recommended  by  the  Commission 
in  its  Report  on  the  Law  of  Evidence  (1976): 

I  solemnly  affirm  that  I  will  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  well  knowing  that  it  is  a  serious 
offence  to  give  false  evidence  with  intent  to  mislead  the 
I  committee). 

(b)  The  sanction  of  perjury  should  attach  to  such  an  affirmation,  if 
false,  in  the  same  way  as  it  attaches  to  a  false  affirmation  made 
under  the  present  law. 

(c)  Section  58  of  the  Legislative  Assembly  Act  should  be  amended  to 
provide  expressly  that,  in  addition  to  the  chairman  and  any  mem- 
ber of  a  committee,  the  committee  clerk  should  be  empowered  to 
administer  the  proposed  affirmation  with  the  authorization  of  the 
Speaker  of  the  Legislative  Assembly. 

(d)  With  respect  to  the  circumstances  in  which  the  proposed  affirma- 
tion should  be  used,  there  should  be  no  distinction  based  merely 
on  the  category  of  witness— for  example,  whether  appearing  vol- 
untarily or  under  compulsion.^ 

(e)  As  a  matter  of  practice,  committees  should  employ  the  proposed 
affirmation  where  the  rights  or  reputation  of  an  individual  or  the 
propriety  of  an  individual's  conduct  are  or  may  be  involved  (see, 
also.  Paragraph  13(c)(v)). 

9.  In  addition  to  the  offences  listed  under  what  is  now  section  45(  1 )  of  the 
Legislative  Assembly  Act,  it  should  be  an  offence  for  any  person 

(a)  to  escape  from  custody,  after  having  been  apprehended  pursuant 
to  a  Speaker's  warrant, 

(b)  knowingly  to  attempt  to  dissuade  or  prevent  a  person  from  obey- 
ing a  Speaker's  warrant  or  a  request  by  a  committee  to  appear 
before  it,  or 

(c)  to  cause,  inflict,  or  procure  any  violence,  punishment,  damage, 
loss,  or  disability  on  or  to  a  person  on  account  of  his  having 
appeared  as  a  witness  or  on  account  of  any  evidence  lawfully 
given  by  him. 

10.  (a)  In  addition  to  any  other  type  of  punishment  that  the  Legislative 
Assembly  has  jurisdiction  to  impose  against  a  person  who  ap- 
pears, or  has  been  summoned  to  appear,  as  a  committee  witness, 
and  who  is  found  to  be  in  contempt,  the  Assembly  should  be 
empowered  by  statute  to  impose  a  fine  of  an  amount  that  is  rea- 
sonable in  the  circumstances. 


^  Ibid.,  Questions  1  and  2. 
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(b)  The  Legislative  Assembly  also  should  be  given  the  power  to  vary, 
suspend  or  cancel  any  order  under  which  a  witness  has  been 
punished. 

11.  With  respect  to  a  Speaker's  warrant  requiring  attendance  of  a  witness 
at  a  legislative  committee  proceeding,  section  35(2)  of  the  Legislative 
Assembly  Act  should  be  amended  to  reflect  the  following  rules: 

(a)  in  order  to  obtain  a  Speaker's  warrant,  a  legislative  committee 
should  be  entitled  to  approach  the  Speaker  directly,  without  first 
reporting  to  the  Assembly  and  obtaining  the  Assembly's  order; 

(b)  where,  upon  consideration  of  a  committee's  request,  the  Speaker 
refuses  to  accede  to  that  request,  the  committee  whose  request 
has  been  denied  should  be  entitled  to  appeal  to  the  Assembly; 

(c)  where,  for  any  reason,  the  Speaker  considers  it  appropriate,  the 
Speaker  should  be  entitled  to  seek  an  order  from  the  Assembly; 
and 

(d)  where  the  Speaker  does  issue  his  warrant,  he  should  notify  the 
Legislative  Assembly  at  the  first  available  opportunity. 

12.  While,  as  a  matter  of  law,  a  legislative  committee  does  not  at  present 
have  '"an  obligation  to  inform  a  witness  of  all  the  duties,  privileges  and 
possible  penalties  which  currently  exist  for  witnesses", '^  in  the  future 
witnesses  before  legislative  committees  should  be  advised  of  their 
rights  and  duties  when  called  to  appear,  and  when  appearing,  before 
such  committees,  and  of  the  possible  penalties  for  non-cooperation.  In 
addition,  all  members  of  legislative  committees  should  be  advised  of 
these  same  rights,  duties  and  penalties. 

13.  The  means  of  advising  witnesses  and  committee  members  of  the  mat- 
ters referred  to  in  Paragraph  12  should  take  the  following  form: 

(a)  an  explanatory  brochure  ought  to  be  prepared  for  the  use  of 
committee  members  and  prospective  witnesses; 

(b)  witnesses  requested  or  summoned  to  appear  before  a  committee 
should  be  forwarded  a  copy  of  the  brochure  well  enough  in  ad- 
vance of  appearance  to  afford  them  a  reasonable  opportunity  to 
read  and  comprehend  the  material; 

(c)  the  brochure  should 

(i)     describe  generally  the  procedures  adopted  by  legislative 
committees, 

(ii)    outline  the  powers  of  committees  and  the  method  of  exami- 
nation, 


I  hid..  Question  4. 
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(iii)  make  clear  to  the  witness  the  nature  of  his  duties,  including 
the  duty  to  answer  all  questions  and  produce  all  documents, 
if  insisted  upon  by  the  committee  and  the  Legislative 
Assembly  (see,  also,  (vi)), 

(iv)  inform  the  witness  of  his  rights,  including  the  right  to  object 
to  questions,  to  request  an  in  camera  hearing  for  all  or  part  of 
his  testimony  or  production  of  documents  and  to  request  that 
all  or  part  of  his  evidence  not  be  published  (with  the  final 
decision  resting  with  the  committee), 

(v)  inform  the  witness  of  the  use  and  meaning  of  the  proposed 
affirmation  and  indicate  to  committee  members  that  the 
proposed  affirmation  procedure  should  be  employed  where 
the  rights  or  reputation  of  an  individual  or  the  propriety  of  an 
individual's  conduct  are  involved  (see,  also.  Paragraph  8(e)), 

(vi)  inform  the  witness  of  the  statutory  provisions  concerning  the 
failure  to  appear  when  summoned  before  a  committee  or  to 
cooperate  with  the  committee,  and 

(vii)  inform  the  witness  of  his  right  to  retain  counsel  and  of  the 
role  of  counsel  at  a  legislative  committee  hearing  (see  Para- 
graphs 15  and  16); 


(d)    copies  of  the  brochure  should  be  made  readily  available  at  the 
hearing  itself;  and 


'e)    in  addition  to  the  proposed  explanatory  brochure, 

(i)  there  should  be  prepared  a  very  short  document,  setting  out 
briefly  the  rights  and  duties  of  witnesses  and  the  sanctions  for 
non-cooperation  with  a  legislative  committee, 

(ii)  the  document  proposed  in  (i)  should  be  distributed  to  all 
witnesses  immediately  prior  to  their  giving  evidence  and, 
therefore,  should  be  capable  of  being  read  and  understood 
within  a  relatively  short  period  of  time,  and 

(iii)  the  document  should  be  made  easily  available  at  a  committee 
hearing. 


14.    (a)    Within  a  reasonable  time  prior  to  a  committee  hearing  at  which  a 
witness  is  to  give  evidence,  the  witness  should  be 

(i)     given  notice  of  the  committee  hearing, 

(ii)    advised  of  the  terms  of  reference  of  the  committee,  and 

(iii)  informed,  in  as  much  detail  as  possible,  of  the  nature  of  the 
evidence  sought  by  the  committee. 
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(b)  To  facilitate  advance  preparation  by  a  witness,  as  a  matter  of 
fairness  to  the  witness  and  in  order  to  expedite  committee  pro- 
ceedings, the  terms  of  reference  of  committees  should  be  drafted 
in  as  clear  and  as  comprehensive  a  manner  as  possible. 

15.  A  new  provision  in  the  Legislative  Assembly  Act  should  provide  that  a 
witness  at  a  legislative  committee  hearing  has  the  right  to  retain  coun- 
sel.'" 

16.  (a)    Counsel  should  be  entitled  as  of  right  to  offer  advice  to  the  wit- 

ness at  all  times,  regardless  of  whether  the  witness  is  actually  in 
the  process  of  giving  evidence. 

(b)  Where  a  witness's  rights  or  reputation  are  or  may  be  in  jeopardy 
or  where  the  witness's  conduct  is  or  may  be  in  issue,  counsel 
should  be  entitled  to  examine  and  cross-examine  witnesses  and  to 
make  submissions;  that  is  to  say,  under  these  circumstances, 
counsel  should  be  given  full  rights  of  active  participation. 

(c)  The  role  of  a  witness's  counsel  at  a  committee  hearing,  as  de- 
scribed in  (a)  and  (b),  should  be  set  forth  in  the  proposed  new 
explanatory  brochure  (see  Paragraph  13). 

17.  Subject  to  a  contrary  order  of  the  Legislative  Assembly,  legislative 
committees  should  continue  to  be  empowered  to  invite  and  receive 
written  submissions  or  oral  testimony,  or  both,  at  their  own  discretion. 

18.  (a)    Subject  to  (b)  and  (d),  the  current  general  practice  of  legislative 

committees  of  hearing  evidence  in  open  session  should  be  con- 
tinued and  encouraged. 

(b)  On  the  application  of  a  committee  witness,  or  on  its  own  motion, 
a  committee  should  be  empowered  to  transfer  proceedings  from 
open  to  closed,  in  camera,  session  where  it  is  known  or  antici- 
pated that  the  evidence  that  will  or  might  be  given  might  tend  to 
incriminate  the  witness,  reflect  prejudicially  on  the  reputation, 
character  or  conduct  of  the  witness  or  another  party,  involve  a 
sensitive,  privileged,  confidential  or  classified  matter,  or  where 
for  any  other  reason  the  committee  is  of  the  view  that  the  public 
interest  would  be  better  served  by  holding  the  hearing  in  camera 
than  by  holding  it  in  public. 

(c)  A  witness  should  be  permitted  to  justify  his  request  for  an  in 
camera  hearing  in  a  closed  session. 

(d)  Where  the  proceedings  of  a  legislative  committee  concern  a  mat- 
ter that  is  also  the  subject  of  a  pending  civil  or  criminal  trial,  the 
proceedings  should  be  held  in  camera,  unless  the  Legislative  As- 
sembly decides  otherwise. 


^^Uhid.,  Question  7. 
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19.  (a)    Where,  under  Paragraph  18(d),  committee  proceedings  are  held 

in  camera,  and  where  the  committee  wishes  to  publish  the  evi- 
dence given  at  such  proceedings  (see  (c)),  such  publication  should 
not  take  place  until  after  all  civil  or  criminal  proceedings,  includ- 
ing possible  appeals,  have  been  concluded,  unless  the  Legislative 
Assembly  decides  otherwise. 

(b)  On  the  application  of  a  committee  witness,  or  on  its  own  motion, 
a  committee  should  be  empowered  to  order  that  all  or  part  of  a 
witness's  evidence  should  not  be  published. 

(c)  The  publication  of  evidence  taken  in  camera  should  not  take 
place  without  very  compelling  reasons  to  do  so;  prima  facie ,  such 
evidence  should  remain  private. 

(d)  A  committee  should  give  consideration,  in  appropriate  cases,  to 
affording  a  witness  an  opportunity  of  placing  further  relevant 
evidence  before  a  committee  where  the  committee  has  decided  to 
publish  all  or  part  of  the  witness's  evidence  taken  in  camera. 

20.  With  respect  to  the  use  of  a  witness's  evidence  against  him  at  a  subse- 
quent proceeding, 

(a)  at  common  law,  a  witness  at  a  legislative  committee  hearing  could 
not  refuse  to  answer  any  question  on  the  ground  that  his  answer 
might  tend  to  incriminate  him  or  establish  his  liability  or  guilt  at  a 
subsequent  civil  or  criminal  proceeding.  Accordingly,  an  attempt 
by  a  witness  to  invoke  the  protective  provisions  of  section  5(2)  of 
the  Canada  Evidence  Act  or  section  9(2)  of  the  Ontario  Evidence 
Act  would  be  ineffective," 

(b)  section  37  of  the  Legislative  Assembly  Act  does  not,  and  should 
not  be  made  to,  apply  to  witnesses  before  legislative  committees. 
Section  37  should  continue  to  deal  exclusively  with  the  privileges 
accorded  to  members  of  the  Legislative  Assembly, '- 

(c)  Ontario  appears  to  have  the  legislative  competence  to  enact 
broad  legislation  designed  to  protect  witnesses  in  respect  of  the 
use  of  their  evidence  at  any  subsequent  proceeding,  whether  civil, 
quasi-criminal  or  criminal,'-*  and 

(d)  legislation  dealing  with  the  use  of  a  witness's  evidence  at  a  subse- 
quent proceeding  should  be  enacted  by  Ontario  in  the  proposed 
Part  II  of  the  Legislative  Assembly  Act  (see  Paragraph  1),  and 
such  legislation  should  provide  that:'^ 


"  Ibid.,  Question  8. 
^-  Ibid.,  at  20,  Question  3. 
'-V/7/t/.,  at  21.  Question  11. 
'■^  Ibid.,  Questions  8  and  9. 
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(i)  a  witness  who  gives  evidence  at  any  legislative  committee 
proceedings— whether  such  evidence  is  given  orally,  by  way 
of  affidavit,  by  the  provision  of  documents,  or  otherwise- 
has  the  right  not  to  have  any  evidence  so  given  used  against 
that  witness  in  any  subsequent  proceeding,  except  in  a 
prosecution  for  perjury  or  for  the  giving  of  contradictory 
evidence; 

(ii)  the  protection  proposed  in  (i)  applies  automatically  to  all 
witnesses,  whether  they  claim  or  request  the  protection, ''' 
whether  they  give  evidence  by  means  of  the  proposed  affir- 
mation or  not  (see  Paragraph  8),  and  whether  they  appear 
before  a  legislative  committee  voluntarily,  at  the  invitation  of 
the  committee  or  pursuant  to  a  Speaker's  warrant;'^  and 

(iii)  the  Legislative  Assembly  has  no  jurisdiction  to  withdraw  the 
proposed  protection  and  therefore  to  permit  a  witness's  evi- 
dence to  be  used  at  any  subsequent  proceeding,  and 

(e)  for  greater  certainty  in  protecting  witnesses  against  the  use  of 
their  evidence  in  any  subsequent  proceeding,  the  Parliament  of 
Canada  should  be  requested  to  enact  legislation  similar  to  that 
proposed  in  (d). 

2.      CONCLUSION 

Throughout  its  Report,  the  Standing  Procedural  Affairs  Committee 
was  clearly  anxious  to  record  its  concern  that,  in  discussing  the  issue  of 
witnesses  before  legislative  committees,  both  legal  and  practical,  and  for- 
mal and  informal,  considerations  ought  to  be  borne  in  mind.  After  noting 
that  the  issue  is  a  complex  one  and  that  the  position  of  witnesses  ought  to 
be  clarified,  the  Committee  Report  stressed  in  the  final  portion  of  its 
Conclusion  the  critical  role  played  by  committee  chairmen.  The  Standing 
Procedural  Affairs  Committee  made  the  following  observations:'^ 

Finally,  the  Committee  should  like  to  emphasize,  in  the  strongest  possible 
terms,  the  weight  of  responsibility  resting  upon  Committee  Chairmen  to  pro- 
tect witnesses  and  to  protect  persons  who  may  be  mentioned  by  witnesses. 
The  Committee  is  not  about  to  tell  Chairmen  how  to  run  their  Committees, 
but  it  does  feel  it  essential  that  Chairmen  are  aware  of  the  pitfalls  and  uncer- 
tainty surrounding  committee  witnesses,  and  are  familiar  with  the  provisions 
of  The  Legislative  Assembly  Act  and  the  federal  and  provincial  evidence  acts 
respecting  witnesses  ...  Chairmen  must  be  prepared  to  explain  to  witnesses 
their  rights  and  obligations,  to  intervene  to  protect  witnesses  from  unfair 
questioning  and  to  protect  third  parties  from  objectionable  comments  by 
witnesses.  The  good  judgment  of  the  Chairman  is  one  of  the  most  important 
protections  enjoyed  either  by  witnesses  or  by  third  parties  whom  witnesses 
mention. 


'^//7/t/..  at  21.  Quest  ion  10. 

''•//7/^..  at  20.  Question  1. 

'^Committee  Report,  supra,  note  1.  at  18-19.  Emphasis  in  original. 
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We  cannot  but  agree  that  considerable  emphasis  must  be  placed  on 
the  ''good  judgment"  of  committee  chairmen,  particularly  in  light  of  the 
abundant  power  wielded  by  legislative  committees  and,  ultimately,  the 
Legislative  Assembly.  As  we  have  indicated  earlier,  as  a  matter  of  law  all 
witnesses  may  be  compelled  to  answer  any  question  and  produce  any 
document  required  by  a  committee  and  the  Assembly.  Moreover,  as  a 
practical  matter,  many  witnesses  may  be  intimidated  by  committee  hear- 
ings, particularly  where,  as  is  most  often  the  case,  they  are  not  accompa- 
nied by  legal  counsel.  Consequently,  there  are  fewer  legal  and  practical 
restraints  on  committees  than,  for  example,  on  courts  of  law.  Most  of  the 
restraints  are  not  in  fact  legal  in  character,  but  are  of  a  political  or  practical 
nature  or  arise  from  the  conventions  and  traditions  of  the  Assembly.  In  a 
great  many  instances,  negotiation  and  accommodation  serve  in  practice  to 
restrict  the  otherwise  sweeping  powers  of  the  Assembly  and  its  commit- 
tees. Accordingly,  in  assessing  the  role  of  law  and,  therefore,  the  role  of  law 
reform,  in  the  context  of  witnesses  before  legislative  committees,  due  re- 
gard must  be  paid  to  this  phenomenon,  so  that  the  formal,  legal  powers  of 
the  Assembly  and  its  committees  are  not  over-emphasized. 

Yet,  notwithstanding  the  avowedly  political  and  generally  informal 
nature  of  the  milieu  in  which  legislative  committees  necessarily  operate, 
they  also  must  perform,  and  must  be  seen  by  the  public  to  perform,  their 
functions  fairly  and  according  to  law.  In  this  Report,  the  Commission  has 
attempted  to  draw  conclusions  and  make  recommendations  for  reform, 
having  regard  to  both  legal  and  practical  considerations.  Throughout  our 
deliberations  and  in  this  Report,  we  have  been  animated  by  the  firm  belief 
that  the  pressing  requirement  to  achieve  adequate  protection  for  witnesses 
must  not,  in  the  end,  frustrate  or  inhibit  the  necessary  operation  of  the 
Legislative  Assembly  and  its  committees.  We  believe  that  our  proposals 
strike  a  reasonable  balance  between  the  need  to  clarify  the  relevant  provi- 
sions in  the  Legislative  Assembly  Act  and  the  Standing  Orders,  and  the 
need  to  foster  and  maintain  sufficient  flexibility  in  the  system  governing  the 
functioning  of  legislative  committees. 
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